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PREFACE. 


I do not imagine that the appearance of a new 
Commentary on the Penal Code will, in itself, be con- 
sidered to require an Apolpsy. A. very long time 
will elapse before the meaning of the Code, even in 
its simpler parts, is placed beyond doubt, and any 
number of Commentaries will be of service, so Jong 
as they supply materials for the solution of such 
doubts. But in order to enable the reader to judge 
how far a commentary is likely to assist him, it is 
well that he should know the system upon which 
the Commentator has proceeded. 


I have started with the opmion, that the system 
of criminal justice administered in the British Isles, 
is, on the whole, the wisest that has ever been fram- 
ed by the human intellect. That system no doubt 
originally possessed, and even still retains many 
subtleties and technicalities, which are unworthy of 
imitation, though even these are rather to be found 
in details of practics, than in its general principles. 
‘Wany of these defects disappear in Scotch law, 
which, for liberality and common sense, bears a very 
advantageous comparison with that of England. But 
taking it all in all, there is no part of the world in 
which justice and mercy are more skilfully united than 
they are in the Criminal Jurisprudence of Great Bri- 

atain. We know that the principal framers of this 
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Code were well acquainted with that system, and 
had it constantly in their view. We may safely as- 
sume then that they intended to reproduce the doc- 
trines cof English law, where the language used 
adequately conveys those doctrines, and that where 
they intended to make a difference, that difference has 
been expressed. I have acted upon this assumption 
throughout. Wherethe language of the Code seemed 
identical with a princife known to English law, 
I have shown how that principle has been worked out 
and applied. On the other hand, where the language 
showeda variance from those principles, I have endea- 
voured to point out how that variance would operate 
in practice. In this way IL have attempted to utilise 
the existing body of English law, so as to supply 
precedents and explanations which may be of service, 
until authoritative constructions are put upon the 
wording of each Section. [ am well aware that 
English decisions will no longer be of the same bind- 
ing authority, even in the Supreme Courts, as 
they have hitherto been ; but they will be entitled 
to respectful consideration, so far as the subject. 
matter is the same, as being the opinions of men 
deeply versed in general law, and as being sanction- 
ed by the experience of generations. It may often 
happen that the opinion of an English Jurist i8 net 
the same, at which another person of equal ability 
would arrive, from his own unaided reflection. But 
an Indian Judge can be in no worse position for a 
right decision, from having that opinion laid before 
him. In sailing over an unknown sea, even an im- 
perfect chart is better than none. Nor can there be 
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any better mode of securing uniformity of practice, 
than by a constant reference, as far as practicable, 
to a known system of well-tried lay. 


In some cases I have referred to English Civil law, 
where acts have been made criminal, which have 
hitherto been only the subject of actions for damages. 
{ may instance as examples, the clauses relating to 
fraudulent transfers of property, criminal negli- 
gence, breach of written contract, and oral defamation. 
In these cases I have endeavoured to point out the 
construction which would, in my opinion, be put 
upon them by an English Judge. It may be that 
the Indian Legislature meant something perfectly 
different, but till we have the decision of the In- 
dian Bench upon the point, those rulings are, at the 
lcast, deserving of attention. It ought to be remem- 
bered too, that im deciding a doubtful point of eri- 
minal Jaw, the rule is to tend to the side of mercy. 


The Penal Code itself contains a new feature, in 
the shape of Illustrations. Of these Messrs. Morgan 
and Macpherson say, (p. 13) 


‘The illustrations of the Code are cases decided by the Legislature, decided 
contemporaneously with the enactinent of the law, and they are authentic 
aleclarations of the scope and purpose of the law.” 

‘¢ The function of the Illustrations is as their name indicates, to illustrate. 
They are not intended to supply any omission in the written law, or to put 
a stain on it. They make nothing law wluch would not be law without 
them. They illustrate the law, andas they do this with full Legislative 
Authority they have all the force of law; but the whole law, so Wlustrated 


by them, must be considered to be contained in the definitions and enact- 
ing clauses of the Code,” 


In the great majority of cases the matters illus- 
trated are so intelligible that the illustration might 
have been safely omitted. In many other cases, 
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where there is a real difficulty, no illustration is af- 
forded. For instance it would have been pleasant 
to have had a decided case to tell us, what was an 
~*jllegal omission to give information of an intended 
crime, under s. 120, or what was a fraudulent trans- 
fer of property under ss. 206 and 422. In many 
‘ases however illustrations are given, which are not 
a necessary deduction from the~ definition in the 
enacting part, and wherever this is the case, it obvi- 
ously follows, that the illustration is the law which 
must be taken as the guidingrule. For instance, the 
important distinction between the English and In- 
dian law of chcating is, that under the former sys- 
tem the pretence must relate to an existing fact, 
under the latter it may refer to an intention as to a 
future fact. This distinction is certainly not dedu- 
‘ible by necessary inference from s. 415, and only 
for illustrations (f) and () most lawyers would pro- 
bably be disposed to maintain the rule laid down in 
England. These illustrations, then, practically con- 
stitute so much of the law upon the point as is new. 


Again, there are other cases in which the enact- 
ing words have a very wide meaning, which the 
illustrations seen carefully intended to confine. 
For instance, ss. 309 and 511, which relate. to 
attempts to commit an offence, speak in the most 
general way of any act done towards the com- 
mission of the offence, whereas the illustrations point 
exclusively to illegal acts. If these illustrations are 
to be taken as limiting the acts which constitute an 
attempt to illegal acts, then it 1s plain that they 
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amount by implication to a new definition of the of- 
fence. If they do not, they are worse than useless ; 
they are perplexing. 


IT had originally intended to frame a complete 
body of indictments under every Section of the code, 
but I found this would swell the work beyond the 
limits I had proposed to myself. I have therefore 
selected the Sections most likely to be in common 
use, and drawn up specimen forms, rather more 
specific in their statements than seems to be required 
by the Criminal Procedure Code, and somewhat less 
specific than is customary in the Supreme Court. 
I believe however that they are sufficiently full to 
bear the test of a demurrer in the latter Court, and 
I am certain that they are not too minute in 
details for use in the Mofussil. 

J.D. M. 
Manpras, April 1861. 
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SN ar runes 


THE INDIAN PENAL CODE. 
CHAPTER I. 


Wuenrsas it is expedient to provide 
a General Penal Code for British 
India: Tt is enacted as follows :— 


Preamble. 


1. This Act shall be called Tne Invtan Prenat 

sete acu teetiat Conk, and shall take effect on and 
of operation ot the from the Ist day of May 1861 
Code. throughout the whole of the Terri- 
tories which are or may become vested in Jer 
Majesty by the Statute 21 and 22 Victoria Chapter 
106, entitled “An Act for the better Government 
of India,’ except the Settlement of Prince of Wales’ 
Island, Singapore, and Malacca. 


2. Every person shall be lable to punishment 

Punishment of U2der this Code and not otherwise 

offences committed for every act or omission contrary to 

within the said the provisions thereof, of which he 
Territories. ° ae . 

shall be guilty within the said 

Territories on or after the said Ist day of May 1861. 


3. Any person lable, by any law passed by 
Punishment of the Governor-General of India in 


aa Sommitte’ Council, to be tried for an offence 
by law may be tried committed beyond the limits of the 
tne. SS soSald ~Territories, shall be dealt with 


tories. 
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according to the provisions of this Code for any 
act committed beyond the said Territories, in the 
same manner as if such act had been committed 
within the said Territories. 


4. Every servant of the Queen shall be subject 
Pimishment of to punishment under this Code for 


offences committed every act or omission contrary to the 
by a servant of the “oe th Pot ohioh 4 hilet 
Queen withm a Fo. Provisions thereot, of which he, whils 


reign allied State. in such service, shall be guilty on or 
after the said 1st day of May 1861, within the 
dominions of any Prince or State in alliance with 
the Queen, by virtue of any treaty or engagement 
heretofore entered into with the East India Com- 
pany, or which may have been or may hereafter be 
made in the name of the Queen by any Govern- 
ment of India. 


‘The object of this Chapter is to substitute the Penal Code for the 
existing Criminal law of India. Where the offence is charged to have 
been committed within the territories vested in Her Majesty, the 
party is to be liable under the Code and not otherwise. This is er- 
plicit enough. With regard to offences commiticd beyond those ter- 
ritories the Codc is less clear. Section 3 enacts that where a person 
might, by virtue of any Act of the Legislative Council of Calcutta, be 
tried in British India for an offence committed out of British India, 
he is to be dealt with according to this Code. Section 4 contains 
a similar provision as to servants of the Queen who commit offences 
within the dominions of allicd princes. But neither of these Sec- 
tions covers an equally important class of cases, that, namely, of 
persons who are not servants of the Qneen, and who are tria- 
ble in British Tndia, not by virtue of any Act of the Legisla- 
live Council, but under Act of Parliament. These would seem to 
be still left under the old law, which would in general be the Eng- 
lish Criminal Law. On the other hand by Section 40 of Chapter II. 
the word ‘ offence” is made to denote “a thing made punishable 
by this Code,” as if no other law was under any circumstances to be 
referred to. It seems difficult to understand why the restrictive 
words ‘‘ by virtue of any Act of the Legislative Council of Cal- 
cutta’”” were introduced. 


I shall now point out the law which governs the trial of of- 
fences committed beyond the lhmits of British India. 


Section 4 constitutes one class of cases. Upon this it is neces- 
sarv only to refer to Section 14 of Chapter 1, which defines the 
wo ds © Servant of the Queen.” 
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Act 1 of 1849 provides that 


‘All subjects of the British Government, and also all persons in the 
Civil or Military service of the said Government, while actually in such 
service, and for six months afterwards, and also all persons who shall 
have dwelt for six months within the British territories under the Go- 
vernment of the East India Company, subject to the laws of the sad 
territories, who shall be apprehended within the said territories, or 
delivered into the custody of a Magistrate within the said territories, 
shall be amenable to law for all offences committed by them within 
the territories of any foreign Prince or State ; and may be bailed or 
committed for trial, on the hke evidence as would warrant their 
being held te bail or committed for the same offence, if 1t had been 
committed within the British territories.” (See also 26 Geo. III. c. 
o7. 8. 29.) 


Act 7 of 1854 provides for the apprehension and delivery up to 
justice of all persons, whether subjects of the British or of any 
foreign Government, who shall take refuge or be found in any part 
of British India, and be charged with having been guilty of heinous 
offences in any part of the dominions of Her Majesty, or in the 
territories of any foreign Prince or State. Where the person is triable 
under Act 1 of 1849 the Courts in India may be directed by the 
Government to deal with the case. (s. 14.) Where there is no junis- 
diction under that Act, he is then to be delivered over to the authority, 
whether British or foreign, at whose requisition he has been appre- 
hended. (s. 14.) This Act only applies where the person is charged 
with heinous offences as defined im ss. 21, 22, or with offences 
made the subject of an extradition treaty. (5. 23.) Nor can indepen- 
dent action be taken by any Indian Magistrate of lus own accord. 
tle must be pnt in motion by an express requisition from the proper 
authonty, and that requisition must be sanctioned by the order of 
a Secretary to Government. (ss. 1, 2.) 


Stat. 18 & 19, Vict. c. 91, s. 21, provides that 


‘*If any person being a British subject, charged with having com- 
mitted any crime or offence on board any British Ship on the high 
Seas, or in any foreign port or harbour, or if any person not being 
a British subject, charged with having committed any crime or offence 
on board any British Ship on the high Seas, 1s found within the juris- 
diction of any Court of Justice in Her Majesty’s dominions which 
would have had cogmsance of such crime or offence, if committed with- 
in the limits of its ordinary jurisdiction, such Court shall have juris- 
diction to hear and try the case as if such cmme or offence had been 
committed within such lumits,” 


The first question upon this Act is as to the meaning of the 
words ‘ British Subject.” These words have got two perfectly dis- 
tinct meanings. One is a person who owes allegiance to the British 
Crown, by birth or naturalisation. (Reg. ». Manning, 2 C. & K. 900.) 
The other is the legitimate offspring of an English father or mother. 
The latter is the seuse in which the words are used where the 
exclusive jurisdiction of the Supreme Courts in India is concerned. 
The former I conceive to be the meaning in the Statute quoted. If 
will be observed that the Act is an amendment of the Merchant Shipping 
Act, which applies generally to every part of the British dominions. 
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It seems clear that the word British when qualifying subject nist mean 
the same thing as it does when qualifying sip, and im either case 
must be taken sinply as opposcd to foreign Accordingly upon 
the construction of another Crininal Statute, 9 Geo. ive. 31, s. 7, 
the words His Majesty’s subject, and British subject, were treated 
by the Court as synonymous terms, in dealing with a native of 
Malta. (Reg. rv. Azzopardi, 1C.& kh. 208-207. See too Ree. rv. 
Manning 2 C. & K. 900). The restricted meaning of the term 
would beeome important for the first time when the question arose, 
what Court in India was to try the prisoner? For mstanee, suppose 
au Knelish sailor and a Malabar cooly returning from the West 
fndies join in robbing a passenger on board the ship while it ts 
in a foreign port and are arrested when they reach India, both 
would be amenable to the jurisdiction of the Indian Courts as 
being in the general sense British subjects. But the Mnelishman, 
as being a British subject in the restricted sense, could only be 
tricd before the Supreme Court, while the cooly might be tried by 
any Court in the Mofus-il within whose jurisdichou he was found, 
provided it was capable of taking cognisance of theft. 

A prisoner is “ found within the jurisdiction” under the meaning 
of this Statute, when he is actually present there, whether he came 
voluntarily, or was bronght by foree, and even the fact of his having 
been illegally put on board the slip where he committed the erime, 
makes no difference in the criminality of the act, or the juris- 
diction of the Court to try it. (Reg. er Lopes, 27 L. J. MC. 48.) 


The Supreme Courts m Tndia have always bad an Admuralty 
jmusdiction by virtue of there respective Charters, and wider 53 
Geo. ILI. ¢ 155, s. 110, which, after reerting a doubt whether 
the Acinuralty jumsdiction extended to any persous but those who 
were amenable to ther ordinary jurisdiction, cnacted, 

‘That it shall and may he lawful for Tis Majesty’s Courts at Calcutta, 
Madras and Bombay, excreasing Admiralty jurisdiction, te take cogni- 
sunce of all crimes perpetrated on the high seas by any person or persons 


whatsoever, mn as Full and ample a manner, as any other Court of Ad- 
nuralty jurisdiction.” 


Vill lately the Mofussil Courts have had no similar jurisdiction. 
Now by the combined effect of 12 & 13 Vict. c. 9 and 23 & 
94 Viet. c. 88 it is enacted that if any person in British India 
shall be charged with the commission of any treason, piracy, fe- 
lony, robbery, murder, conspiracy or other offence, of what nature 
soever, commuted upon the sea, or in any haven, river, creek or 
place where the Admiral has power, authority or jurisdiction, then all 
magistrates, Xe. in British India shall have the same jurisdiction 
as they would have had, if the offence had been cominitted within 
the limits of their local jurisdiction. But where the person accused 
has the privilege of being tried by the Supreme Court alone, the 
privilege is preserved to him. 


Admiralty jurisdiction is entirely confined to the water. No 
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crime committed on land comes within its cognisance. It applies 
in the following instances. 


1. To all Subjects of the Queen who commit any offence upon 
the high Seas, or in any port, creek or river, of a tidal charac- 
ter, which may be considered as merely an extension of the Sea. 
Where an English Sailor was charged with stealing tea out of a 
vessel which lay in the river at Wampu in China, twenty or thirty 
miles from the Sea, it was held that the Central Criminal Court 
in London, which exercises Admiralty functions, had jurisdiction 
over the offence, though no evidence was offered to show whether 
the tide flowed where the vessel lay; “the place being one where 
great ships go.” (R.v. Allen 1 Mood. C. C. 494, Reg. v. Bruce. 
2 Leach, 1098.) 


2. To all persons, whether Subjects or foreigners, who com- 
mit any offence upon the high Seas, on board a British ship, 
or a Ship lawfully in British possession, as for instance a prize 
of war. (Reg. o. Serva. 2 C. & Kk. 53. 1 Phill. Int. L : 877.) 


3. Where the offence is committed by a foreigner upon a 
British Subject in a foreign port or harbour, the Admiralty have 
no jurisdiction ; unless perhaps in cases where the crime took 
place on a British ship of war, for every ship of war is con- 
sidered as national territory, wherever it goes. (1 Phill. Int. L. 
366.) But a merchant vessel within three miles of a foreign 
shore becomes subject to foreign jurisdiction. (Ibid. 373.) It 
will be observed that 18 & 19 Vict. c. 91, s. 21 gives no juris- 
diction over foreigners where the offence has been committed in 
a foreign harbour. 


4. All cases of piracy, by whomsoever and wherever commit- 
ted, are within Admiralty jurisdiction, for pirates are common ene- 
mies, and may be tried wherever they are found. (1 Phill. Int. 
L. 379.) 

‘Piracy isan assault upon vessels navigated on the high Seas, com- 
mitted Animo furandi, whether the robbery or depredation be effected 


or not, and whether or not it be accompanied by murder or personal 
violence.” (Ibid.) 


And where the ships were not seized upon the high Seas, but 
were, carried away and navigated by the very persons who origin- 
ally seized them, Dr. Lushington laid it down, that the possession 
at Sea was a piratical possession, and the carrymg away the Ships 
on the high Seas were piratical acts. (Case of the Magellan Pi- 
rates. 1 Phill. Int. L. 391.) So also it is piracy, where persons 
who have lawfully entered a ship, as passengers, crew or other- 
wise, afterwards feloniously carry and sail away with the ship it- 
self, or take away any merchandise, or goods, tackle, apparel or 
furniture out of it, thereby putting the Master of such ship and 
his company in fear. (per Sir Leolinc Jenkins. 1 Phill. Int. 
L. 384.) 
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Tt will be seen that the Acts and Statutes just referred to govern 
two distinct cases; first, crimes committed on land, out of Bri- 
tish territories ; secondly, crimes committed on the Seas all over 
the world. But there is a third case which may arise; viz., 
where a crime is committed inland, within the territories, but 
in a place where no Court has jurisdiction. In such a case the 
criminal may escape altogether. In a recent case, some Burmese, 
native subjects of the Crown, were indicted before the Supreme 
Court of Calcutta for a murder committed on some uninhabited 
islands in the Bay of Bengal. Under 9 Geo. iv. c. 74. 8. 56, 
where a person has been wounded within the limits of the Charter, 
and has died without those limits, or vice versa, 

“Every offence comtnitted in respect of such case, may be dealt with 
by any of His Majesty's Courts i Justice within the British terri- 
tories under the Government of the East India Company, in the same 
manner in all respects as if such offence had been wholly com- 
mitted within the jurisdiction of the Court within the jurisdiction of 
which such offender shall be apprehended or be in custody.” 


After conviction, it was held by the Privy Council that the 
prisoners must be released, since the Supreme Court had no 
jurisdiction either over the place where, or over the persons by 
whom the crime was perpetrated. The object of the Statute 
was held to be 


“ Only to apply the law which had been lately enacted in England, 
as to an offence partly committed in one part and completed in 
another, to the East Indies, and not to make a new enactment 
rendering persons liable for a complete offence who would not have 
been liable before.” (Nga Hoong v. the Queen. 7 Moo. I. A. 72. 108, 


A fortiori : there is no jurisdiction, where the blow is inflicted 
by one foreigner upon another foreigner, on board a foreign vessel, 
though the death occurs, and the prisoner is in custody within 
the jurisdiction. (Reg v. Lewis, 26 L. J.M.C. 104.) 


5. Nothing in this Act is intended to repeal, 

Certain laws not V2TY; Suspend, or affect any of the 
to be affected by Provisions of the Statute 3 and 4 
this Act, ham IV Chapter 85, or of any 
Act of Parliament passed after that Statute in any 
wise affecting the East India Company, or’ the 
said Territories, or the inhabitants thereof, or any 
of the provisions of any Act for punishing mutiny 
and desertion of Officers and Soldiers in the service 
of Her Majesty or of the East India Company, 
or of any Act for the Government of the Indian 
Navy, or of any special or local law. 


It may be useful to append a list of some of the principal Acts which 
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will still remain in force under this Section. The list does not profess 


to be exhaustive. 
ABKAREE,  LBengal Act 21 of 1856. 23 of 1860. 
2 Madras » 19 of 1852. 
ARMY AND AMMUNITION, ,, 31 of 1860. 
ARMY, tampering with, ,, 14 of 1849. 
» Mutinyin Native, ,, 25 of 1857, ut 
Mutiny and desertion in European, serving in India, 20 & 21 
Vict. c. 66, Act 11 of 1856. 
» Mutiny and desertion. Her Majesty’s Forces. 23 Vict. c. 9 
(a new Act is pussed each year.) 
ARTICLES OF War, for Native troops, Acts amending, Act 36 of 1850 ; 
3 of 1854; 10 of 1856 ; 32 of 1857. 
Boats, Act 4 of 1842, 
BREACHES oF Contract, by artificers, Act 13 of 1859. 
CattLe Kinuina, Bengal, Act 4 of 1856, 
Coin, 16 & 17 Vict. c. 48. 
ConsErvancy or Towns, Act 14 of 1856. 
Courts MarTIAL, 7 Vict. c. 18. 
Crimpine, Act 24 of 1852. 
EscaPE FROM GAOL, Act 17 of 1860. 
Income Tax, Act 32 of 1860. 
Inpia, Government of, 21 & 22 Vict. c. 106. 
3 7 22 & 23 Vict. c. 41. 
INSOLVENCY, 11 Vict. c. 21. 
Lorrery, Act 5 of 1844. 
MaaBaRk, Moplah outrages, Act 20 of 1859. 
% offensive weapons in, Act 24 of 1854. 
Maninss, Royal, 23 Vict. c. 10. 
MarriaGEs in India, 14 & 15 Vict. c. 40, 
MERCHANT SHIPPING, 17 & 18 Vict. c. 104, 
Z 18 & 19 Vict. c. 91, 
Navy, Royal, 23 & 24 Vict. c, 123. 
» tampering with, Act 14 of 1849. 
» Indian, desertion from, Act 3 of 1855, 
PASSENGERS, in Ships, 15 & 16 Vict. c. 44. 
ze : 16 & 17 Vict. c. 84. 
- *3 Acts 1 of 1857 ; 21 of 1858 ; 2 of 1860. 
Perry OFFENCES, Madras, Acts 21 of 1839 ; 3 of 1842. 
‘ - Madras and Bombay, Act 1 of 1853, 
Pouicgr, Towns, Act 13 of 1856, 
» Madras, Act 24 of 1859, 
” Bengal. 
Ports, Act 22 of 1855. 
Post Orricr, Act 17 of 1854. 
Rattway, Act 18 of 1854, 
Stamps, Act 36 of 1860. 
Srate offences, Act 11 of 1857. 
» prisoners, ,, 3 of 1858, 
TELEGRAPH, Act 34 of 1854. 


The words “special” and “local law” are defined by ss. 41, 42 of 
Chap. ILI. 
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CHAPTER II. 
GENERAL EXPLANATIONS. 


6. Throughout this Code every definition of an 

Definitions inthe offence, every penal provision, and 
ee ee every illustration of every such de- 
ceptions. finition or penal provision, shall be 
understood subject to the exceptions contained in 
the Chapter entitled ‘‘ General Exceptions,” though 
those exceptions are not repeated in such defi- 


nition, penal provision, or illustration. 


Tllustrations. 


(a) The Sections, in this Code, which contain definitions of of- 
fences, do not express that a child under seven years of age can- 
not commit such offences ; but the definitions are to be understood 
subject to the general exception which provides that nothing shall 
be an offence which is done by a child under seven years of age. 

(b) A, a Police Officer, without warrant, apprehends Z, who has 
committed murder. Here Ais not guilty of the offence of wrong- 
ful confinement ; for he was bound by law to apprehend Z, and 
therefore the case falls within the general exception which pro- 
vides that “nothing is an offence which is done by a person who 
is bound by law to do it.” 


Expression once _ 7 Every expression which is ex- 
explained is used plained in any part of this Code, is 
in the same sense as € this Code 4 
throughout the used in every part of this Code in 
Code, conformity with the explanation. 


8. The pronoun “ he’ and its deri- 
Gender. vatives are used of any person, whe- 
ther male or female. 


9. Unless the contrary appears from the context, 
words importing the singular number 
Number. include the plural number, and words 


importing the plural number include 
the singular number, 


10. The word “man” denotes a male human be- 
pone ing of any age: the word “woman” 
“Woman.” denotes a female human being of any 


age. 
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11. The word “person” includes 
Person.” any Company or Association or body 
of persons, whether incorporated or 

not. 


12. The word “ public’ includes 
“ Public.” any class of the public or any com- 
munity. 


13. The word “ Queen” denotes the Sovereign for 
the time being of the United Kingdom 
of Great Britain and Ireland. 


14. The words “servant of the Queen” denote 
all officers or servants continued, ap- 
pointed, or employed in India by or 
under the authority of the said Statute 
21 and 22 Victoria Chapter 106, entitled “An Act 
for the better Government of India,” or by or under 
the authority of the Government of India or any 
Government. 


15. The words “ British India” denote the Terri- 
tories which are or may become vested 
in Her Majesty by the said Statute 21 
and 22 Victoria, Chapter 106, entitled “‘ An Act for 
the better Government of India,” except the Settle- 
ment of Prince of Wales’ Island, Singapore, and Ma- 
lacca. 


16. The words “Government of India” denote 

the Governor-General of India - in 
wo «Council, or, during the absence of the 

Governor-General of India from his 
Council, the President in Council, or the Governor- 
General of India alone as regards the powers which 
may be lawfully exercised by them or him respec- 
tively. 


‘+ Queen,” 


‘¢ Servant of the 
Queen.” 


‘¢ British India.” 


In 


17. The word “ Government” denotes the person 
or persons authorized by law to ad- 
minister executive Government in 
any part of British India. 


“ Government.” 


2 
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18. The word “ Presidency” denotes the Ter- 
ritories subject to the Government 


« Presidency.” 
Taio of a Presidency. 


19. The word “ Judge” denotes not only every 
« Judge? person who is officially designated asa 
) Judge, but also every person who 1s 
empowered by law to give, in any legal proceeding, 
civil or criminal, a definitive judgment, or a judg- 
ment which, if not appealed against, would be defi- 
nitive, or a judgment which, if confirmed by some 
other authority, would be definitive, or who is one 
of a body of persons, which body of persons is em- 
powered by law to give such a judgment. 


Illustrations. 


(a) A Collector exercising jurisdiction in a suit under Act X of 
1859, is a Judge. 

(4) A Magistrate exercising jurisdiction in respect of a charge on 
which he has power to sentence to fine or imprisonment, with or with- 
out appeal, is a Judge. 

(c) A Member of a Punchayet which has power, under Regula- 


oa VII. 1816 of the Madras Code, to try and determine suits,is a 
udge. 


(@) A Magistrate exercising jurisdiction in respect of a charge on 
which he has power only to commit for trial to another Court, is not 
a Judge. 

20. The words “Court of Justice” denote a 
Judge who is empowered by law to act 
judicially alone, or a body of Judges 
which is empowered by law to act 
judicially as a body, when such Judge or body of 
Judges is acting judicially. 


‘Court of Jus- 
tice.” 


Mlusiration. 


A Punchayet acting under Regulation VII. 1816 of the Madras 
Code, having power to try and determine suits, is a Court of Justice. 


21. The words “ public servant” denote a person 
ore: , falling under any of the descriptions 
Public Servank” ‘hereinafter followitig, namely :— 


First. Every covenanted servant of the Queen ; 
Second. Every Commissioned Officer in the Mi- 
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litary or Naval Forces of the Queen while serving 
under the Government of India, or any Government ; 


Third. Every Judge ; 


fourth, Every Officer of a Court of Justice 
whose duty itis, as such Officer, to investigate or 
report on any matter of law or fact, or tomake, au- 
thenticate, or keep any document, or to take charge 
or dispose of any property, or to execute any judicial 
process, or to administer any oath, or to interpret, or 
to preserve order in the Court, and every person 
specially authorized by a Court of Justice to per- 
form any of such duties ; 


Fifth. Every Juryman, assessor, or member of 
a Punchayet assisting a Court of Justice or public 
servant ; 


Siath. Every Arbitrator or other person to whom 
any cause or matter has been referred for decision 
or report by any Court of Justice, or by any other 
competent public authority ; 


Seventh. Every person who holds any office by 
virtue of which he is empowered to place or keep any 
person in confinement ; 


Eighth. Every Officer of Government whose duty 
it is, as such Officer, to prevent offences, to give in- 
formation of offences, to bring offenders to justice, or 
to protect the public health, safety, or convenience ; 


Ninth. Every Officer whose duty it is, as such 
Officer, to take, receive, keep, or expend any property 
on behalf of Government, or to make any survey, 
assessment, or contract on behalf of Government, or 
to execute any revenue process, or to investigate, or 
to report, on any ‘matter affecting the pecuniary in- 
terests of Government, or to make, authenticate, or 
keep any document relating to the pecuniary inter- 
ests of Government, or to prevent the infraction of 
any law for the protection of the pecuniary interests 
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of Government, and every Officer in the service or pay 
of Government, or remunerated by fees or commis; 
sion for the performance of any public duty ; 


Tenth. Every Officer whose duty it is, as such Off- 
cer, to take, receive, keep, or expend any property, to 
make any survey or assessment, or to levy any rate or 
tax for any secular common purpose of any village, 
town, or district, or to make, authenticate, or keep 
any document for the ascertaining of the rights of the 
people of any village, town, or district. 


Illustration. 


A Municipal Commissioner is a public servant. 


Explanation 1. Persons falling under any of the 
above descriptions are public servants, whether ap- 
pointed by the Government or not. 


Explanation 2. Wherever the words “ public 
servant” occur, they shall be understood of every per- 
son who is in actual possession of the situation of 

ublic servant, whatever legal defect there may be in 
his right to hold that situation. 


22, The words “moveable property” are intended 
toinclude corporeal property of every 
description, except land and things at- 
tached to the earth, or permanently 
fastened to any thing which is attached to the earth. 


23. ‘ Wrongful gain” is gain by unlawful means 
» of property to which the person gain- 
ing is not legally entitled. 


‘*Moveable pro- 
perty.” 


«< Wrongful gain. 


“Wrongful loss” is the loss by unlawful means of 
property to which the person losing it 


“Wrongful loss.” 18 legally entitled. 


A. person is said to gain wrongfully when such per- 
“Wrongfulgain” 802 retains wrongfully, as well as when 
includes wrongful Such person acquires wrongfully. A 
retention of proper’ person 1s said to lose wrongfully when 
- such person is wrongfully kept out of 
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4 Wrongtul loss” any property, as well as when such 
in é e 4 
wrongly ee person is wrongfully deprived of pro- 

out of property. perty. 


24. Whoever does any thing with the intention 

of causing wrongful gain to one person, 

“ Dishonestly.” or wrongful loss to another person, 1s 
said to do that thing “ dishonestly.” 


25. A person is said todo a thing fraudulently 
if he does that thing with intent to 


“ ulently.” 1 
Fraudulent'y-" defraud, but not otherwise. 


26. A person is said to have ‘“reason to be- 

“Reason to be- lieve” a thing, if he has sufficient 

lieve.” cause to believe that thing, but not 
otherwise. 


27. When property is in the possession of a per- 
son’s wife, clerk, or servant, on ac- 

wen foperty in pos: count of that person, it is in that per- 
clerk, or servant, SON'S possession within the meaning 


of this Code. 


Explanation.—A. person employed temporarily 
or on a particular occasion in the capacity of a clerk 
or servant, is a clerk or servant within the meaning 
of this Section. sr 


28. A person is said to “counterfeit,” who causes 
one thing to resemble another thing, 
intending by means of thatresemblance 
to practice deception, or knowing it to be likely that 
deception will thereby be practised. 


Explanation.—It is not essential to counterfeiting 
that the imitation should be exact. 


29. The word “ document” denotes any matter 
fee eases expressed or described upon any sub- 
stance by means of letters, figures, or 

marks, or by more than one of those means, intended 


to be used, or which may be used, as evidence of that 
matter. 


“* Counterfeit.” 
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Explanation 1, It is immaterial by what means, 
or upon what substance the letters, figures, or marks 
are formed, or whether the evidence is intended for, 
or may be used in, a Court of Justice, or not. 


Illustrations. 


A writing expressing the terms of a contract, which may be used as 
evidence of the contract, is a document. 

A Check upon a Banker is a document. 

A Power of Attorney is a document. 

A Map or Plan which is intended to be used, or which may be used 
as evidence, is a document. 

A writing containing directions or instructions is a document. 


Explanation 2. Whatever is expressed by means 
of letters, figures, or marks as explained by mercan- 
tile or other usage, shall be deemed to be expressed 
by such letters, figures, or marks within the mean- 
ing of this Section, although the same may not be 
actually expressed. 


Tlustration. 


A writes his name on the back of a Bill of Exchange payable to his 
order. The meaning of the endorsement, as explained by mercantile 
usage, is that the Bill is to be paid to the holder. The endorsement is 
a document, and must be construcd in the same manner as if the words 
“pay to the holder,’ or words to that effect, had been written over the 
signature. 

30. The words “valuable security’ denote a 
document which is, or purports to be, 
a document whereby any legal right 
is created, extended, transferred, re- 
stricted, extinguished, or released, or whereby any 
person acknowledges that he lies under legal liability, 
or has not a certain legal right. 


‘Valuable secu- 
rity.” 


Illustration. 


A writes his name on the back of a Billof Exchange. As the effect 
of this endorsement is to transfer the right to the Bill to any person 
who may become the lawful holder of it, the endorsement is a “ valuable 
security.” 

31. The words “a will” denote any 


é¢ A Will.” 
testamentary document. 


32. In every part of this Code, except where a 
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Words referring Contrary intention appears from the 
to acts include lle: context, words which refer to acts 
aa done extend also to illegal omissions. 


beeen 33. The word “act” denotes as 
« Omission.” well a series of acts as a single act: 
the word “omission” denotes as well 

a series of omissions as a single omission. 


34. When acriminal act is done 
Each of several b f i: 
personsliable for an by several persons, each of suc 
act done by all in nergons is liable for that act in the 
like manner as if ; 
done by him alone. Same manner as if the act were done 


by him alone. 


35. Whenever an act, which is criminal: only by 
reason of its being done with a crimi- 

When such an act ; : : 
iscrminalbyreason nal knowledge or intention, is done 
of its bemg done by several persons, each of such 

with a criminal a. ie ‘ 
knowledge or inten. persons who joins in the act with such 
ee knowledge or intention, is liable for 
the act in the same manner as if the act were done 


by him alone with that knowledge or intention. 


36. Wherever the causing of a certain effect, or 
esau. Oo attempt to cause that effect, by an 
ly by actand partly @ct or by an omission, is an offence, 
by omission. it 18 to be understood that the causing 
of that cffect partly by an act and partly by an omis- 
sion is the same offence. 


fllustration, 


A intentionally causes Z’s death, partly by illegally omitting to give Z 
food, and partly by beating Z. A has committed murder. 
37. When an offence is committed by means of 
several acts, whoever intentionally co- 
Co-operation by . ae 
doing one of several Operates in the commission of that 
acts constituting an 1 
price gn offence by doing any one of those acts, 
elther singly or jointly with any other 
person, commits that offence. 


Lllustrations, 


_(@) Aand B agree to murder Z by severally, and at different times, 
giving him small doses of poison. A and B administer the poison ac- 
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cording to the agreement with intent to murder Z, Z dies from the 
effects of the several dages of poison so administered to him. Here A 
and B intentionally co-aperate in the commission of murder, and as each 
of them does an act by which the death is caused, they are both guilty 
of the offence though their acts are separate. 


(») Aand Bare joint Jailors, and as such have the charge of Z, a 
prisoner, alternately forsix hours at a time. A and B, intending to 
cause Z’s death, knowingly co-operate in causing that effect by illegally 
omitting, each during the time of his attendance, to furnish Z with food 
supplied to them for that purpose. Z dies of hunger. Both A and B 
are guilty of the murder of Z, 

(c) A,a Jailor, has the charge of Z, a prisoner. A, intending to 
cause Z’s death, illegally omits to supply Z with food ; in consequence 
of which Z is much reduced in strength, but the starvation is not suffi- 
cient to cause his death. <A is dismissed from his office, and B succeeds 
him, B, without collusion or co-operation with A, illegally omits to 
supply Z with food, knowing that he is likely thereby to cause Z’s death. 
Z dies of hunger. B is guilty of murder ; but as A did not co-operate 
with B, A is guilty only of an attempt to commit murder. 


38. Where several persons are en- 
Several persons d dint . 
engaged inthe com. gaged or concerned in the commission 
mission of a crimi- of a criminal act, they may be guilty 
nalactmay be guilty ; 
of different offences. Of different offences by means of that 
act. 


Illustration. 


A attacks Z under such circumstances of grave provocation that his 
killing of Z would be only culpable homicide not amounting to murder. 
B, having ill-will towards Z, and intending to kill him, and not having 
been subject to the provocation, assists A in killing Z. Here, though 
A and B are both engaged in causing Z’s death, B is guilty of murder, 
and A is guilty only of culpable homicide. 

39. A person is said to cause an effect “ volunta- 
rily,” when he causes it by means 
whereby he intended to cause it, or 
by means which, at the time of employing those 
means, he knew or had reason to believe to be likely 


to cause it. 


“ Voluntarily.” 


Illustration. 


» gA sets fire, by night, to an inhabited house in a large town, for the 
Pero of facilitating a robbery, and thus causes the death of a person. 

ere, A may not have intended to cause death, and may even be 
aor that death has been caused by his act: yet if he knew that he 
was likely to cause death, he has caused death voluntarily. 


ee 40. Theword “ offence” denotes a 
ee thing made punishable by this Code. 
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41. A “special law” is a law ap- 


“Special law." plicable to a particular subject. 

“ Local Law.” 42, A “local law” is a law appli- 
cable only to a particular part of Bri- 
tish India. 


43. The word “illegal” is applicable to every 
thing which is an offence, or which is 

“* Illegal.” = 8 : . 
“Tegally bound to Prohibited by law, or which furnishes 
do.” ground for a civil action : and a per- 
| son is said to be “ legally bound to 
do” whatever it is illegal in him to omit. 


44, The word “injury” denotes any harm what- 
ever illegally caused to any person, 


*¢ Injury.” ‘ ; : 
in body, mind, reputation, or property. 


45. The word “ life” denotes the life of a human 
being, unless the contrary appears 
from the context. 


46. The word “death” denotes the death of a 
human being, unless the contrary ap- 
pears from the context. 


“+ Life.” 


‘* Death.” 


47. ‘The word “ animal” denotes 
any living creature, other than a 
human being. 


* Animal.” 


48. The word “ vessel” denotes any thing made 

beeeae for the conveyance by water of human 
beings, or of property. 
49. Wherever the word “year” or the word 
“ month” is used, it is to be under- 
stood that the year or the month 1s to 
be reckoned according to the British Calendar. 


*¢ Year.” 


50. The word “ Section” denotes one of those 
portions of a Chapter of this Code 
which are distinguished by prefixed 
numeral figures. 


‘S Section.” 
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51. The word “ oath” includes a solemn affirma- 
tion substituted by law for an oath, 
and any declaration required or autho- 
rized by law to be made before a public servant, 
or to be used for the purpose of proof, whether in a 
Court of Justice or not. 


66 Oath. cr] 


52. Nothing is said to be done or believed in 
good faith, which is done or believed 


een without due care and attention. 
CHAPTER III. 
OF PUNISHMENTS. 
ee ene 53. The punishments to which 


offenders are liable under the provi- 
sions of this Code are— 


Furst, —Death ; 
Secondly,—Transportation ; 
Thirdly,—Penal servitude ; 


Fourthly,—Imprisonment, which is of two des- 
criptions, namely : 


(1.) Rigorous, that is, with hard labor. 
(2.) Simple. 

Fifthly,—F orfeiture of property. 

Siathly,—Fine. 


54. In every case in which sentence of death shall 

ee eee have been passed, the Government of 

sentence of death, India or the Government of the place 

within which the offender shall have 

been sentenced may, without the consent of the offen- 

der, commute the punishment for any other punish- 
ment provided by this Code. 
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55. In every case in which sentence of transpor- 
Commutation of *#tion for life shall have been passed, 
sentence of trans. the Government of India, or the Go- 
portation for fe. vernment of the place within which 
the offender shall have been sentenced may, without 
the consent of the offender, commute the punishment 
for imprisonment of either description for a term not 
exceeding fourteen years. 


56. Whenever any person being a European or 
American is convicted of an offence 

a uropeans and punishable under this Code with trans- 
sentenced to penal portation, the Court shall sentence 
ee % the offender to penal servitude, in- 
stead of transportation, according to 


the provisions of Act XXATV of 1855. 


57. In calculating fractions of terms of punish- 
ment, transportation for life shall be 
reckoned as equivalent to transporta- 
tion for twenty years. 


Fractions of terms 
of punishment. 


58. In every case in which a sentence of trans- 

ortation 1s passed, the offender, until 

eee. he is transported, shall be dealt with 

tion how to be dealt in the same manner as if sentenced to 

with unfiltrauspor- vigorous imprisonment, and shall be 

held to have been undergoing his 

sentence of transportation during the term of his im- 
prisonment. 


59. In every case in which an offender is punish- 
; able with imprisonment for a term of 
n what cases . 

transportation may SeVen years or upwards, it shall be 
fame’. competent to the Court which sen- 
tences such offender, instead of award- 
ing sentence of imprisonment, to sentence the offen- 
der to transportation for a term not less than seven 
years, and not exceeding the term for which by this 

Code such offender is liable to imprisonment, 


60. In every case in which an offender is punish- 
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able with imprisonment which may be 
ne of either description, it shall be com- 


of apeicoumen!) petent to the Court which sentences 
wholly or partly : ; 
rigorous or simple. Such offender to direct in the sentence 


that such imprisonment shall be wholly 
rigorous, or that such imprisonment shall be wholly 
simple, or that any part of such imprisonment shall 
be rigorous and the rest simple. 


61. In every casein which a person is convicted 
ee of an offence for which he is hable to 
feiture of property. 10rfeiture ofall his property, the offen- 
der shall be incapable of acquiring 
any property, except for the benefit of Government, 
until he shall have undergone the punishment award- 
ed, or the punishment to which it shall have been 
commuted, or until he shall have been pardoned. 


Mlustration, 
A being convicted of waging war against the Government of India 
is liable to forfeiture of all his property. After the sentence, and whilst 
the same is in force, A’s father dics, leaving an estate which but for 


the forfeiture, would become the property of A, The estate becomes 
the property of Government, 


The effect of this Section is to combine, for the benefit of the Crown, 
the English doctrines of forfeiture and escheat. Forfeiture only 
took place in reference to property vested in the criminal at the time. 

‘‘ But the law of escheat pursued the matter still farther. For the blood of 
the tenant being utterly corrupted and extinguished, it followed, not only 
that all that he then had should escheat from him, but also that he should be 
incapable of inheriting anything for the future. This may farther illustrate 
the distinction betweeu forfeiture and escheat. If therefore, a father were 
seized in fee, and the son committed treason and was attainted, and then 
the father died, here the land would escheat to the lord; because the son, 
by the corruption of his blood, waa incapable to be heir, and there could be 
no other heir during his life; but nothing would be forfeited to the king, 
for the son never had any interest in the lands to forfeit.” (1 Steph. Com. 418.) 


Under the above Section the son would have taken the lands, but 
only-for @ second of time, in order to pass them on to the Crown. 


It may be necessary to observe that a party who labours under for- 
feiture, stands in the way of the descent of property to others, just as 
if he were not subject to any such incapacity. 


And therefore, according to English law, the attainder of an elder 
son would intercept the rights of a younger son. And of all other 
collateral relations, who could only take after him. If therefore he 
could not take for himself, and they could not take in consequence of 
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his blocking up the way, the estate necessarily escheated. (1 Steph. 
Com. 420.) But it may well be questioned whether this would be 
the case with Hindus, where the sons take, not after but along with 
the father, as his co-heirs, It is to be observed too, that forfeiture 
under the Code has uot the effect of corrupting the blood, and ex- 
tinguishing its power of transmitting inheritable rights. ‘The moment 
the sentence has expired, the stream of inheritance flows on unimped- 
ed. It is only the personal rights of the convict which are trans- 
ferred to Government, by a sort of statutary conveyance, but I con- 
ceive that Government takes nothing which he could not have assigned 
away. And so it was by English law, that the attainder of the ancestor 
did not prevent the descent of an estate entailed upon his issue, be- 
cause they claimed not from him, but by virtue of the previous gift to 
themselves as his children. (Williams, R. P., 49.) 


In cases where the crime does not specifically carry with it a for- 
feiture, there may be an express declaration of forfeiture by the Court 
under the succeeding sentence. This declaration must I imagine form 
part of the sentence, and be made at the time it 1s announced. 


62. Whenever any person is convicted of an 
Forfeitureof pro. Ollence punishable with death, the 
perty in respect of Court may adjudge that all his pro- 
offenders | bum perty, moveable and immoveable, shall 
transportation, or be forfeited to Government ; and 
sa whenever any person shall be convict- 
ed of any offence for which he shall be transported, 
or sentenced to imprisonment for a term of seven 
years or upwards, the Court may adjudge that the 
rents and profits of all his moveable’and immove- 
able estate during the period of his transportation or 
imprisonment, shall be forfeited to Government, sub- 
ject to such provision for his family and dependants 
as the Government may think fit to allow during 
such period. 


63. Where no sum is expressed to which a fine 
may extend, the amount of fine to 
which the offender is hable is unlimit- 
ed, but shall not be excessive. 


Amount of fine. 


64, In every case in which an offender is senten- 
Sentence of im. CCU tv # fine, it shall be competent to 
prisonment in de- the Court which sentences such offen- 
jault of paymeatof der to direct by the sentence that, in 
default of payment of the fine, the 
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offender shall suffer imprisonment for a certain term, 
which imprisonment shall be in excess of any other 
imprisonment to which he may have been sentenced, 
or to which he may be liable under a commutation 
of a sentence. 


65. The term for which the Court directs the 
_ offender to be imprisoned in default 
Limit of term of f f 
imprisonment for Of payment of a fine, shall not exceed 
default in payment one-fourth of the term of imprisonment 
of fine, when the ’ : : 
offence is punish. Which is the maximum fixed for the 
able with imprison- offence, if the offence be punish- 


ment as well as fine. : : : 
able with imprisonment as wel! as fine. 


66. The imprisonment which the Court imposes 

Description of im. 12 default of payment of a fine may be 

prisonment forsuch of any description to which the offen- 

eee der might have been sentenced for 
the offence. 


67. Ifthe offence be punishable with fine only, 
Term of imprison. the term for which the Court directs 
ment for default in the offender to be imprisoned, in de- 
Doyen ofa, fault of payment of fine, shall not ex- 
is punishable with ceed the following scale, that is to say, 
aon for any term not exceeding two months 
when the amount of the fine shall not exceed fifty 
Rupees, and for any term not exceeding four months 
when the amount shall not exceed one hundred Ru- 
pees, and for any term not exceeding six months in 


any other case. 


as 68. he imprisonment which is im- 

Such imprison- , 
ment to terminate POSed in default of payment of a fine 
upon payment of shall terminate whenever that fine is 


eee either paid or levied by process of law. 


69. If, before the expiration ofthe term of mm- 
Termination of prisonment fixed in default of pay- 
such imprisonment ment, such a proportion of the fine be 
Seal ait paid or levied that the term of impri- 


proportional part of : 
tine, sonment suffered in default of pay- 
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ment, is not less than proportional to the part of the 
fine still unpaid, the imprisonment shall terminate. 


Tilustration, 


A is sentenced to a fine of one hundred Rupees, and to four months’ 
imprisonment in default of payment. Here, if seventy-five Rupees of 
the fine be paid or levied balers the expiration of one month of the im- 
prisonment, A will be discharged as soon as the first month has expired. 
If seventy-five Rupees be paid or levied at the time of the expiration of 
the first month, or at any latter time while A continues in imprison- 
invent, A will be immediately discharged. If fifty Rupees of the fine be 
paid or levied before the expiration of two months of the imprisonment, 
A will be discharged as soon as the two months are completed. If fifty 
Rupees be paid or levicd at the time of the expiration of those two 
months, or at any latter time while A coutinues in imprisonment, A 
will be immediately discharged. 


70. The fine, or any part thereof which remains 

_ unpaid, may be levied at any time 

od wihwo ve, Within six years after the passing of 

or ab any time dur» the sentence, and if, under the sen- 

ee ofum- tence, the offender be liable to impri- 

sonment for a longer period than six 

years, then at any time previous to the expiration of 

2 that period ; and the death of the of- 
eath of offender ; . 

not to dischargelms fender does not discharge from the lia- 

py from liabi- bility any property which would, after 

his death, be legally liable for his debts. 


71. Where any thing which is an offence is made 
Limit of punish. UP of parts, any of which parts is it- 
ment of offence self an offence, the offender shall not 
which is made up . , 1c 
of several offences’ P€ Punished with the punishment of 
more than one of such his offences, 
unless it be so expressly provided. 


Illustration. 


(a " A gives Z fifty strokes with a stick, Here A may have commit- 
ted the offence of voluntarily causing hurt to Z by the whole beating, 
and also by cach of the blows which make the whole beating up. If A 
were liable to punishment for every blow, he might be imprisoned for 
fifty years, one for each blow. But he is liable only to one punishment 
for the whole beating. 


(6) But if, while A is beating Z, Y interferes, and A intentionally 
strikes Y, here, as the blow given to Y is no part of the act whereby A 
voluntarily causes hurt to Z, A is liable to one punishment for volun- 
tarily causing hurt to Z, and to another for the blow given to Y. 
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72. In all cases in which judgment is given that 
a persoh is guilty of one of several 
Punishment of a ff. hed wtheaud b 
person found guilty Ollences specified in the Judgment, but 
of one of several that it is doubtful of which of these 
offences, the judg- ‘ : 
ment stating that Offences heis guilty, the offender shall 
it is Goubtiul of be punished for the offence for which 
the lowest punishment is provided, if 


the same punishment is not provided for all, 


This section points to a difficulty which has hitherto been without 
remedy. An indictment may contain several counts, each charging 
a distinct offence, only one of which could have been committed ; for 
instance a simple assault, an assault with intent to wound, and an as- 
sault with intent to rape. In strict logic, no conviction ought to 
take place until the verdict can state which of the offences was _per- 
petrated, and if it cannot be stated which of them, then it cannot be 
alleged with certainty that any one of them in particular was commit- 
ted, and if so there ought to be an acquittal Juries always get out 
of the difficulty by returning a general verdict of guilty, which they 
are told they may do, if they are of opinion that any offence charged 
in the indictinent has been accomplished, and they cannot be asked to 
state which was effected. Now howevera Judge will be authorised 
to find that the prisoner is guilty upon some one, but he is doubtful 
upon which of the counts, and the sentence will then be given as if 
he had been convicted on the least aggravated charge. 


73. Whenever any person is convicted of an of- 
. fence for which under this Code the 
Ty confine: Court has power to sentence him to 
rigorous imprisonment, the Court 
may, by its sentence, order that the offender shall be 
kept in solitary confinement for any portion or por- 
tions of the imprisonment to which he is sentenced, 
not exceeding three months in the whole, according 
to the following scale, that is to say— 


A time not exceeding one month if the term of 
imprisonment shall not exceed six months. 


A time not exceeding two months if the term of 
imprisonment shall exceed six months and be less 
than a year. 


A time not exceeding three months if the term of 
imprisonment shall exceed one year. 
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74. In executing a sentence of solitary confine- 
-_ ment, such confinement shall in no 
conimit of solitary case exceed fourteen days at a time, 
with intervals between the periods of 
solitary confinement of not less duration than such 
periods ; and when the imprisonment awarded shall 
exceed three months, the solitary confinement shall 
not exceed seven days in any one month of the 
whole imprisonment awarded, with tervals between 
the periods of solitary confinement of not less dura- 
tion than such periods. 


75. Whoever, having been convicted of an offence 
ee ere ee punishable under Chapter XII or 
sonsconvieter,atter Chapter XVII of this Code with im- 
® previous convic- prisonment of either description for a 
punishable with term of three years or upwards, shall 
three’ years’ im be guilty of any offence punishable 
under either of those Chapters with 
‘Imprisonment of either description for a term of three 
years or upwards, shall be subject for every such 
subsequent offence to transportation for life, or to 
double the amount of punishment to which he would 
otherwise have been liable for the same ; provided 
that he shall not in any case be liable to imprison- 
ment for a term exceeding ten years. 


CHAPTER IV. 
GENERAL EXCEPTIONS. 


76. Nothing is an offence which is done by a 

iecana tien person who is, or who by reason of 

person bound, "or a mistake of fact and not by reason 

by mistake of fact of a mistake of law, in good faith be- 

bouad by law: iy himself to be, bound by law 
O do lt. 


Nlustrations. 
A, a soldier, fires on a mob by the order of his superior Officer, 
4 
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in conformity with the commands of the law. A has committed no 
offence, 

(4) A, an Officer of a Court of Justice, being ordered by that Court 
to arrest Y, and, after due inquiry, believing Z to be Y, arrests Z, A 
has committed no offence. 

77. Nothing is an offence which is done by a 

Act of IJudgo VUdge when acting judicially in the 
when acting judi- exercise of any power whichis, or which 
a in good faith he believes to be, given 

to him by law. 

The word “Judge” is defined by s, 19. 


78. Nothing which is done in pursuance of, or 
which is warranted by the judgment 
Act done pursuant ‘ es 
to the judgment or Or order of a Court of Justice, if done 
order of a Vourtof whilst such judgment or order remains 
Justice, : ; 2 : : 
in force, is an offence, notwithstanding 
the Court may have had no jurisdiction to pass such 
judgment or order, provided the person doing the act 
in good faith believes that the Court had such jurisdic- 
tion. 


The phrase “Court of Justice” is defined by s, 20. 


79, Nothing is an offence which is done by an 
5 eee J 
person whois justified by law, or who 
se fanaa. 3. by reason of a mistake of fact and not 
by peugeot by reason of a mistake of law in good 
‘astified by law. faith believes himself to be, justified 
by law in doing it. 
Illustration. 


A sces Z commit what appears to A to be a murder. A, in the ex- 
ercise, to the best of his judgment exerted in good faith, of the power 
which the law gives to all persons of apprehending murderers in the 
fact, seizes Z, in order to bring Z before ie proper authorities. A has 
committed no offence, though it may turn out that Z was acting in 
self-defence. 


Chapter I'V aims at embracing all those exceptional circumstances 
which may render lawful an act which upon its face appeared to be 
unlawful. ‘Yhis chapter must be read along with all the other chapters 
of the Code which treat of unlawful acts. or instance, s. 299 states 
that :— 

** Whoever causes death by doing an act with the intention of causing 


such bodily injury as is likely to cause death, commits the offence of culpa= 
ble homicide.” 
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This section taken by itself would impose the penalties of murder 
upon a Surgeon who properly performs a dangerous operation which 
results in death. Moditied by the exceptions in this chapter such 
consequences are to a great extent (though not, in my opinion, entirely) 
prevented. 


Ss, 76 to 79 relate to the cases of persons who are, or who justifi- 
ably believe themselves to be, acting under the authority of law. 


Where a party actually is bound by law, or justified by law, in doing 
a particular act, of course there can be no more question upon the 
point. By the very force of the terms he is doing that which is law- 
ful. Occasionally however a difficulty may arise, where the law under 
which he acts is of an exceptional character, and opposed to the ordinary 
law of the country. ‘This may take place where the ordinary law is 
suspended, either by the interposition of a foreign or over-ruling power, 
or by some special act of the sovereign. 


The effect of foreign conquest is to annul or suspend the ordinary 
sovereignty of the conquered country, and while the occupation lasts, 
the laws of the subject state can no longer be rightfully enforced, or 
be obligatory upon the inhabitants, who remain and submit to the 
conquerors. No other laws can, in the uature of things, be obligatory 
upon them, for where there is no protection or sovereignty, there can 
be no claim to obedience. (Per Mr. Justice Story cited 3 Phill. Int. 
Law 737—39.) In cases of civil war there is greater difficulty, for 
the first stage of a civil war is always, and necessarily termed rebellion, 
and those who take part in, or aid it, rebels and traitors. But it is 
quite clear that with respect to civil war also, obedience involves 
sovereignty, and sovereignty is tested by protection. Dr. Phillimore says 

‘¢ The case supposed is always one of nicety and difficulty. It would 
rather seem as a matter of speculation, that when an old Government is so 
far overthrown that another Government entirely claims, and at least par- 
tially exercises, the jurisdiction which formerly belonged to it, that the indi- 
vidual is left to attach himself to, and to become, by adoption at least, the 
subject of either Government. The analogy under which it is most just to 
range such cases has been thought to be that which has just been discussed, 
viz., the rule which applies to cases of foreign conquest, where those only 


are bound to obedience and allegiance who remain under the protection of 
the Conqueror.” (3 Phill. Int. L. 739.) 


% 
¥ 


Upon this principle, during the recent mutiny, the inhabitants of 
Delhi would have been perfectly justified in paying taxes to, and obey- 
ing the commands of the king of Delhi, but it would have been other- 
wise at Agra where British rule was still maintained. So long ago as 
the year 1494 the same principle was asserted in the Statute 11 Hen. 
vii. c. 1, which pronounces all subjects excused from any penalty or 
forfeiture, which do assist or obey a king de facto. 


A much more difficult question arises, when the defence is that the 
matter complained of was an Act of State, done under the immediate 
orders of the Sovereign. ere the defence takes the shape not of a 
justification, but of a plea to the jurisdiction, for if the defence is made 
out no municipal tribunal can take cognisance of the matter. 
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Tt would probably be impossible to define the term “‘ Act of State,” 
as from its very nature such acts are of a very exceptional character. 
No Act will bear this character unless it is done by the State, in its 
corporate and Sovereign character, for some State purpose, and rests 
avowedly upon grounds higher than Municipal law. Such acts gener- 
ally take place in time of war, but not necessarily so, the existence of 
a war being merely the strongest possible evidence that the State is act- 
ing in its Sovereign capacity. Upon this ground, no action will lie in any 
Municipal Court for false imprisonment, or any other act which takes 

lace in consequence of the capture of a ship as prize,even though the ship 

e ultimately acquitted, and the seizure declared by the prize Court to 
be Wegal. (LeCaux v. Eden 2 Doug. 594, Lindo v. Rodney 2 Dong. 618) 
In a later case, the facts were as follows. After the overthrow of the Peish- 
wa in 1818, the British Government seized his territory. The Gover- 
nor of the fort of Ryeghur surrendered it, and was allowed to retire to 
Poonah where he lived under military surveillance. During his resi- 
dence a quantity of treasure found in his house was seized by the Bom- 
bay Government as being public property. The seizure was maile in 
July. The Peishwa had surrendered in June, but the Mahratta forces 
were not finally subdued till December. It was admitted that Poonah 
had been for some months in the undisturbed possession of the provi- 
sional Government, and that Courts of justice under the authority of 
that Government werc sitting for the administration of law. An action 
brought by the executor of the Governor of Ryeghur was declared 
untenable by the Privy Council; Lord Tenterden said ;— 

‘¢ We think the proper character of the transaction was that of hostile 
seizure made, if not flagrante yet nondum cessante bello, regard bemg had 
both to the time, the place, and the person, and reese lente that the 
peer Court had no jurisdiction to a nage upon the subject ; but that, 


if anything was done amiss recourse could ouly be had to the Government 
for redress.” (Elphinstone v. Bedreechund, 1 Knapp. 316, 360.) 


A similar question arose incidentally in the case of the Rajah 
of Coorg v. Kast India Company (25 L. J. Ch. 345). The Rajah 
sued the Company for the recovery of two promissory notes, 
which bad been taken from him in war, and which he alleged that the 
Company still held in trust for him. It wis held that a motion for 
the production of documents in support of this case could not be grant- 
ed, the suit itself being unsustainable. Lord Justice Turner, referring 
to the bill, said-— 

“The plaintiff submits that the circumstances above detailed did not 
justify an appeal to complainants on the part of the defendants, and that the 
invasion and forcible occupation of the plaintiff's raj, and the plaintifi’s 
expulsion therefrom, were uot the consequence of a just war, but acts of 
spoHation and rapine, and did not and could not confer the rights of 
couquest, as alleged and pretended by the defendants? Now thuse are 
matters which clearly relates to the proceedings of the Compary in their 
ek fl) as @& sovcreign power, or as exercising rights of sovereignty.” 

‘The-game principle was maintained in two cases in which the 
Madiee Government were defendants. The first was a case of Syed 
‘Ally v. E. I. Co. not reported, but referred to in the case next cited. 
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There the bill alleged that the plaintiff’s ancestor held an Altungah 
Jaghire under grant from the Nabab of the Carnatic. That after the 
treaty of 1801 the EB, I. Co. assumed the Government of the Carnatic, 
and thereupon ordered all sunnuds under which Jaghires were 
held to be sent into the Collector for the purpose of examining 
into the titles under which they were claimed, but expressly 
promised to restore all such Jaghires to the persons found to be en- 
titled. The plaintiff further alleged that Altumgah grants were per- 
petual, and not removable by the sovereign, and complained that the 
K. I. Co. had granted away the Jaghire to a person not lawfully en- 
titled to it. The Supreme Court decided that the grant by the Nabob 
was perpetual and valid and decreed for the plaintiff, but this decree 
was reversed on appeal by the Privy Council, who reported it as their 
opinion— 

‘‘ That it should be declared, that the Governor in Council of Fort Saint 
George, having, in exercise of the Sovereign authority acquired by the E. 
I. Co. by virtue of the treaty with the Nabob of the Carnatic, bearing date 
on the 31st of July 1801, resumed the Jaghire which had been granted to 
Assim Khan, and re-granted the same to Kullee Moollah Khan, the Su- 
preme Court of Judicature at Madras had not jurisdiction to question the 
propriety of such re-sumption and re-grant.” 


The last case was that of Kamachee Boye v. E. J. Co. which arose 
out of the annexation of the Raj of Tanjore. The Rajah died in 
1855 leaving no male descendants, and in 1856 the Court of Diree- 
tors declared the dignity of the Raj of Tanjore to be extinct. A Com- 
missioner was sent down to Tanjore for the purpose of making the 
necessary arrangements. He informed the fainily that he intended to 
take possession of all the public property of the State, and availing 
himself of the presence of some British troops, he entered the Fort, 
and put his seal upon all property, public and private. A bill was 
filed by the personal representatives of the late Rajah, in which they 
acquiesced in the seizure of the public property, but claimed to be enti- 
tled to an account of the personal property. As in Syed Ally’s case, 
the Supreme Court decreed for the plaintiff, but this decree was recov- 
ered on appeal by the Privy Council. Their judgment is important as 
showing, that not only the act of State itself, but every act which is in- 
cidental and accessory to its completion is protected from Municipal 
jurisdiction. ‘Their Lordships said ;— 

‘¢ The next question is, what is the real character of the act done in this 
case ? Was ita seizure by arbitrary power, on behalf of the Crown of 
Great Britain, of the dominions and property of a neighbouring State, an 
het not affecting to justify itself on grounds of Municipal law ? or was it, 
in whole or in part, a possession taken by the Crown under colour of legal 
title of the property i the late Rajah of Tanjore, in trust for those w 
by law might he entitled to iton the death of the last possessor? Ié 
it were the latter, the defence set up, of course, has no foundation.” 


Their Lordships answered part of this question by showing that the 
seizure could not be justified on any ground of legal title, and then 
proceeded to say— 


‘* It is clear from Mr. Forbes’ report to the Madras Government of what 
took place on the occasion, that though no resistance was offered by the 
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family of the Rajah, or the inhabitants of the fort, to the seizure of the 
Raj and of the palace and property of the Rajah, it was regarded on both 
sides as a mere act of power not resisted because resistance would have been 
vain, ‘* Much sorrow,” he says, “ was expressed, and much grief was 
shown ; but all submitted at once to the authority of the Government, and 
placed themselves in its hands.” 

‘“‘Ttis by these acts of Mr. Forbes that the E. I. Co. is in posses- 
sion of whatever it holds now claimed by the i teeta eae The acts of 
Mr. Forbes were approved by the Governor of Madras by a Minute dated 
the 2ist of October 1856, an they are adopted and ratified by the appel- 
lants in their answer in this suit.’ 

‘ What'property of the Rajah was within the authority given to Mr. 
Forbes, and lint may be the consequence of any seizure in excess of that 
authority, we will consider under the next head ; but that the seizure was 
an exercise of sovereign power effected atthe arbitrary discretion of the 
Company, by the aid of Military force, can hardly admit of doubt.” 

‘* But then it is contended, that there is a distinction between the public 
and private property of a Hindu Sovereign, and that although, during his 
life, if he bean absolute monarch, he may dispose of all alike, yet on his 
death some portions of his property, termed his private property, will go to 
one set of heirs, and the Raj with that portion of his property which is 
called public will go to the succeeding Rajah.” 

‘It is very probable that this may be so ; the general rule of Hindu in- 
heritance is partibility, the succession of one heir, as in the case of a Raj, 
is the exception. But assuming this, if the Company in the exercise of 
their Sovereign Power, have iapen es fit to seize the whole property of the 
late Rajah, private as wellas public, does that circumstance give any 
jurisdiction over their acts to the Court at Madras? If the Court cannot 
inquire into the act at all, because it is an act of State, how can it inquire 
into any part of it, or afford relief on the ground that the Sovereign Power 
has been exercised to an extent which Municipal law will not sanction ?” 

‘‘The result, in their Lordship’s opinion, is that the property now 
claimed by the respondent has been seized by the British Government, 
acting as 4 Sovereign Power, through its delegate the E. I. Co., and that 
the act so done, with its consequence, is an act of State over which the 
Supreme Court of Madras has no jurisdiction.” 


Before leaving the subject of Acts of State, it is necessary to observe 
that an Act which would possess this character, if expressly ordered 
by the Crown, will become such by a subsequent ratification. This 
was 80 laid down in the case of Buron v. Denman 2 Exch. 167, and 
was approved in the case of Kamachee Boye v. E. I Co. last referred 
to. ‘There the defendant, who was in command of a cruiser off the 
Coast of Africa seized and burnt a barracoon belonging to the 
plaintiff, who was a Spaniard carrying on a trade in slaves, and carried 
away his slaves. ‘Ihis procedure was not warranted by his instruc- 
tions, but was approved of by the British Government when reported. 
It was held that this approval converted the act into an Act of State, 
for which the Crown alone was responsible, and was beyond the reach 
of any Municipal tribunal. It was also held that such ratification 
might be communicated by either a written parol direction from the 
proper Department, just as an original order might have been. 

All the cases cited upon this head have been instances of civil actions, 
but the rule would be exactly the same if the proceeding were of a cri- 
minal character. For instance, if the Spanish slave dealer had resisted, 
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and been fired on, and killed, the same reasons which made a civil 
action inadmissible would have served as a defence for Captain Den- 
man on an indictment for murder. 


The first illustration appended to s. 76 gives rise to what is occa- 
sionally a difficult question, viz., how far a soldier is justified in obey- 
ing the commands of his superior officer, where those commands are 
illegal. A case of this sort arose in Ireland in 1852. A party of 
soldiers were escorting a body of voters into an election at Six-mile 
Bridge in the County Clare. The mob tried to carry away the voters, 
and the officer in command ordered the soldiers to tire, and several of 
the rioters were killed. Several of the soldiers were tried for murder, 
and Mr. Justice Perrin directed the jury, that soldiers were merely 
armed citizens, and that the orders of their officers did not justify any 
acts of violence, unless the orders themselves were legal. * Probably 
however the sounder view of the law is laid down in Alisons Crim. 
LL. p. 673, where he says— 

‘* The express command of a magistrate or officer will exonerate an in- 


ferior officer or soldier, unless the command be to do something plainly 
illegal, or beyond his known duty.” 


Then after pointing out the peculiar position ofa soldier, who is 
* subjected to a peculiar and peremptory code of laws, armed with 
powers of extraordinary severity, for the purpose of enforcing on his 
part the most implicit obedience to command,” he proceeds— 

‘* Tt will require, therefore the very strongest case to subject a soldier 
to punishment for what he does in obedience to the distinct commands of 
his commanding officer. But still this privilege must have its limits : it is 
contined to what commanded in the course of official duty, and which 
does not plainly and evidently transgress its limits. For what if an officer 
command a private soldier to commit murder, or to steal, or to aid him in 
a rape, or if he order a file of soldiers to fire on an inoffensive multitude ; 
certainly iu none of these cases will the privates be exempted if they yield 
obedience to such criminal mandates,”— (See also Alison Crim. L. 39, 461.) 


And so if a police peon were to plead the order of his jemadar, as 
an excuse for torturing a prisoner to make him confess, such an 
excuse would be untenable. 


Neither the orders of a parent, or a master will furnish any defence 
for an illegal act (Alison. Crim. L. 671, 672.) 


The orders of a foreign Government will only justify its own sub- 
jects, or British subjects while within its own jurisdiction. Ina ve 
recent case, the master of an English Ship contracted with the Chilian 
Government to carry to Mngland some prisoners who were sen- 
tenced to banishment. On reaching England, they indicted him for 
assault and false imprisonment, and on appeal the conviction was 
affirmed. The Court held that there could be no conviction for what 
was done within the Chilian territory, for that in Chili the acts of the 
Government towards its subjects must be assumed to be lawful, and 
that an English ship while within the territorial waters of a foreign 
State, was subject to the laws of that State, as to acts done to the sub- 
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jects thereof. But that an English ship on the high Seas, out of any 
foreign territory was subject to the laws of England, and therefore any 
justification under the orders of the Chilian Government ceased, when 
the ship passed the line of Chilian jurisdiction. It might be that 
transportation to England was lawful by the law of Chilin, and that a 
Chilian ship might so lawfully transport Chilian subjects. But for an 
English ship the laws of Chili out of the State were powerless, and the 
lawfulness of the acts must be tried by English law. (Per. Erle. C. 
J. Reg. v. Lesley 29 L. J. M. C. 97.) 


Under English Jaw criminal acts, not being heinous felonies, if 
committed by the wife in the presence of her husband, were presumed 
to be committed under his coercion, and he only was punishable. 
(Arch, 18. Reg. v. Wardroper 29 L. J. M. C. 116.) But under Scotch 
law these facts furnished no defence, and only went in mitigation of 
punishment. (Alison Crim. L. 668.) The present Code follows the 
Scotch law in this respect, with the single exception of “ Harbouring” 
which is no offence when a wife harbours her husband. 


Mistake will be no justification, unless it is a mistake of fact, and 
not invariably then. The criterion is to inquire, whether assuming 
the fact to be, as it was erroneously supposed to be, the act done in 
consequence was lawful. A man who shoots an inmate of the house, 
who comes into his room at night, supposing him to be a_ burglar, 
would be justified ; because if his supposition were correct, he would 
have authority under s. 103 to kill the offender. But if he fired out 
of his window by day at the same person, supposing that he was tres- 
passing upon his paddy field, this would not be justifiable, for an ac- 
tual trespasser could not lawfully be so assailed. 


Mistake, or ignorance of law, is no ground of defence, the general 
rule being, that every person who has capacity to understand the law 
is presumed to have a knowledge of it. And so far is this principle 
carried, that it has been held that a foreigner could not be allowed to 
show as a justification of his act, (though he might in mitigation of 
punishment), that it was no offence in his own country, and that he 
was not aware it was considered wrong where he was tried. And, 
however hardly it may bear insome few cases, it is evident that the 
rule is a necessary one. Ifa criminal could get off by pleading ignor- 
ance of law, convictions would probably be rare, nor could society 
exist for a year, if even a sincere belief in the propriety of his conduct 
could justify any one who chose to murder or steal. (Arch. 19.) 


Where however an act was innocent before, and was for the first 
time made an offence by statute, a physical impossibility that the pri- 
soner should have known of the statute was held to be a bar to a convic- 
tion. Accordingly in such a case, the parties were allowed to show 
that they were at sea when the statute was passed, and that they could 
not possibly have been aware of it. (Lbid.) 


By s. 52 the words ‘in good faith” are interpreted as implying due 
care and attention, 
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Sections 77, 78 extend to Judges and persons acting unter their 
orders a protection from criminal process somewhat, though not alto- 
gether similar to that which has already been granted to them in the 
case of civil suits by Act 18 of 1850. One difference between the two 
acts is with rezard to officers, who are not protected under s. 78 unless 
they do “in good faith, believe that the Court had jurisdiction.” If 
the bailiff happens to be a better lawyer than the Judge or Magistrate, 
and sees that the order is beyond the jurisdiction, he will hive no de- 
fence if he executes it. This seems very hard upon him, as he cannot 
refuse to execute it without resigning his office, or, in the case ofa 
soldier refusing to carry out an illegal order of a Court Martial, with- 
out exposing himself to be shot. Under Act 18 of 1850 he is protect- 
ed in “the execution of any warrant or order, which he would be 
bound to execute, if within the jurisdiction of the person issuing the 
same.” This certainly scem a more sensible provision. 


It seems very doubiful whether s. 77 protects a Judge im respect of 
an act done by him in a inatter where he had no jurisdiction whatever. 
It will be observed that although the Legislature had m view the pos- 
sibility of acts done wholly beyond the Jurisdiction of the Court, the 
protection which is expressly granted in such a case to the officer, is 
not granted in any such express and positive words to the Judge. 
It may well be said that a Judge can only be acting judicially where 
. he is within his jurisdiction. A Supreme Court Judge who chose to 
amuse himself by hearing cases in the Mofussil could not be said to 
be acting judicially, even though he fancied his Commission extended 
so far. In Calder v Halket (2 Moo. P. A. 293) this view was 
taken of a somewhat similar Stat: 21 Geo. III. c. 70 s. 34 provides, 

‘* That no action for wrong or injury shall lie in the Supreme Court against 


any person whatsoever, exercising a judicial office in the Country Courts fo: 
any judgment, decree, or order of the said Court.” 


It was held by the Privy Council (p. 306) that this Statute did not. 
protect the Judge where he gave judgment, or male an order, in the 
bond fide exercise of his jurisdiction, and under the belief of his having 
jurisdiction, where he had not; but that it only operated to the cxtent 
of “* protecting them from actions for things done withm their juris- 
diction, though erroneously or irregularly done, leaving them liable for 
things done wholly without jurisdiction.” 


Tn either case the Act only applics where the defendants have used 
** due care and attention.”’ (s. 52) or, in the language of the Privy Coun- 
cil, “‘ where parties dont fide and not absurdly believe that they are 
acting in pursuance of Statutes, and according to law.”’ (4 Moo. P. A. 
379). Knowledge is the great criterion upon this point. As the Vrivy 
Council say in Calder v. Halket (2 Moo. P. 309.) 

** It is well settled that a Judge of a Court of Record in England, with 
limited jurisdiction, or a Justice of the Peace, acting judicially, with a 
special and limited authority, is not liable to an action of trespass for 
acting without jurisdiction, unless he had the knowledge or means of 


knowledge of which he ought to have availed himself, of that which con- 
stitutes the defect of jurisdiction.” 
5 
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Accordingly where a Judge took proceedings against a European, 
over whom he had no jurisdiction, it was held that he was protected 
under 21 Geo. III. c. 70s. 84 because, 

‘© [¢ did not appear from the evidence in the case, that the defendant was 
at any time informed of the Kuropean character of the plaintiff, or knew it 


before, or had such information as to make it incumbent on him to ascertaim 
that fact.” (Ibid p. 310.) 


The nature of the acts to which protection is given was pointed out 
by the Privy Council in the same case, (p. 301) where they said, 

‘* It is not merely in ig ae of Actsin Court, Acts Sedente Curid, that 
a Judge has an immunity, but in respect of all Acts of a judicial nature; and 
an order under the seal of the Foujdary Court, to bring a native into that 
Court, to be there dealt with on a criminal charge, isan act of a judicial 
nature, and, whether there was irregularity or error iu it, or not, would be 
dispunishable by ordinary process of law.” 


The words ‘‘ Judge” and “ Court of Justice” arc defined by ss. 19 


and 20. 
80. Nothing is an offence which is done by acci- 


Accident it the dent or misfortune, and without any 
cone eye criminal intention or knowledge, in the 
a doing of a lawful act in a lawful man- 
ner, by lawful means, and with proper care and cau- 
tion. 


Illustration, 


A is at a work with a hatchet ; the head flies off and kills a man who 
js standing by. Here, if there was no want of proper caution on the 
part of A, his act is excusable and not an offence, 


In cases of accident the two material questions are, first as to the 
innocence of the act really intended, and secondly as to the caution 
with which it is done. Ifa horse runs away with its rider, and kills 
some one in the road, this will be merely accident; but it would be 
otherwise, though the immediate act was beyond the prisoner’s control, 
if he has himself by his own misconduct, brought such a state of 
things about. Where two omnibuses were racing, and one ran over a 
inan, the defence was, that the horses were running away. Puatteson 
J., in charging the Jury, said, 


‘*The question is, whether you are satisfied that the prisoner was driving 
in such a negligent manner that, by reason of his gross negligence, he had 
Jost the command of his horses ; and that depends on whether the horses 
were unruly, or whether you believe that he had been racing with the other 
omnibus, and had so urged his horses that he could not stop them ; because, 
however he might be endeavouring to stop them afterwards, if he had lost 
the command of them by his own act, he would be answerable.” (1 Russ. 650.) 


As to the second point, 


‘* The caution which the law requires is not the utmost caution that can 
be wed, but such reasonable precaution as is used in similar cases, and has 
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been found by long experience, and in the ordinary course of things to an- 
swer the end.” (Alison. Crim. L, 143). 


Where a man discharged his gun before he went out to dinner, and 
on returning took it up and touched the trigger, when it went off «and 
killed his wife, the fact being that it had been loaded in his absence, 
and without his knowledge, Mr. Justice Foster directed an acquittal, 
“ being of opinion, upon the whole evidence, that he had reasonable 
ground for believing the gun was not loaded.” (Foster. Cr. L. 265.) 
And so in another Case, the prisoner was charged with having fired a 
fowling piece, loaded with small shot, in a field within an easy shot of 
a high road, where persons frequently passed, and in the direction of 
the road, and killeda girl who was passing at the time. It appeared in 
evidence that the shot was really a long one, being above fifty yards, 
and that it proved fatal only by one of the leads having unfortunately 
penetrated the child’s eye, while the other shot hardly penetrated the 
skin. The Court held the death accidental in these circumstances, and 
so the jury found. (Alison. Crim. L. 144.) 


81. Nothing is an offence merely by reason of its 
Act likely to Peing done with the knowledge that 

y 0 e e e ° r 
cause harm, but it is likely to cause harm, if it be done 


Sea aor; without any criminal intention to cause 


to prevent other harm, and in good faith for the pur- 
ars pose of preventing or avoiding other 
harm to person or property. 


Explanation.—It is a question of fact in sucha 
case, whether the harm to be prevented or avoided 
was of such a nature, and so imminent, as to justify or 
excuse the risk of doing the act, with the knowledge 
that it was likely to cause harm. 


Illustrations. 


(a) A, the Captain of a Steam Vessel, suddenly and without any 
fault or negligence on his part, finds himself in such a position that, 
before he can stop his vessel, he must inevitably run down a boat B, 
with 20 or 30 passengers on board, unless he changes the course of hus 
vessel, and that, by changing his course, he must incur risk of run- 
ning down a boat C with only 2 passengers on board which he may 
possibly clear. Here, if A alters his course without any intention to 
run down the boat C, and in good faith for the purpose of avoiding the 
danger to the passengers in the boat B, he is not guilty of an offence, 
though he may run down the boat C by doing an act which he knew 
was likely to cause that effect, if it be found as a matter of fact that 
the danger which he intended to avoid was such as to excuse him in 
incurring the risk of running down the boat C, 

(>) Aina great fire pulls down houses in order to prevent the 
conflagration from spreading. He does this with the intention, in good 
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faith, of saving human life or property. Here, if it be found that 
the harm to be prevented was of such anature and so imminent as 
to excuse A’s act, A is not guilty of the offence, 


This Section is very obscure. Every personissupposed to intend what 
he knows will happen. If he knows that an act will cause harm, he is 
supposed to intend harm, and an intention to do harm is prima facie 
criminal. We are not told except by the illustrations, what are the 
circumstances under which such an act could be done without a crimi- 
nal intention. Nor are we told whether the harm to be prevented or 
avoided most be harm to others, or may be merely harm to the person 
himself, 


Looking at the illustrations, it would appear that the words “if it 
be done without any criminal intention to cause harm,” must be taken 
to mean very much the same thing as the clause which follows them ; 
and that the whole section comes to this, that where a man reasonably 
believing that injury to some one is inevitable, honestly does that 
which he thinks will produce the smallest amount of injury, he is not 
to be held lable for the harm which actually results. Take for mstance 
such an extreme case as that of the gencral who sent a small party of 
men to stand over a mine, with the deliberate intention that they 
should be blown up, in order that the rest of the division might pass 
over in safety. 


The more important question remains, whether a man is justifted in 
doing an injury to others to prevent an injury to himself? For instance, 
if he is starving may he steal ? The explanation furnishes no assistance, 
for it does not inform us what sort of harm it is, which is of such a 
nature and so imminent as to justifv the act. I conceive that unless 
in cases which come under ss. 96-105, the harm must be harm to 
others, and in general harm of a public character. The English 
Jurists are all agreed that no amount of necessity will justify a man 
in stealing clothes or food, however much his wants may go in mitiga- 
tion of his punishment. (1 Hale 54. 2 East. P.C. 698.) And the rule 
of Scotch law is the same. (Alison. Crim. L. 674). The only in- 
stance in which the English law admits that one man may sacrifice the 
rights of an innocent man for his own interests, is the case of two 
shipwrecked men getting upon a plank which will only support one, 
where cither may thrust off the other, if he can. (1 East P. C. 294.) 
But here plainly the only question is whether one or both are to perish. 


Lord Hale observes, however, that, 


“ By tho Rhodian law, and the common maritime custom, if the com- 
mon provision for the ship’s company fail, the master may under certain 
tentperaments break open the private chests of the marines or passengers, 
and make a distribution of that particular and private provision for the pre- 
servation of the ship’s Company.” (1 Hale. 55.) 


And so I have no doubt it would be lawful to do in the case of a 
town besieged, where it was indispensable for the safety of all that 
the provisions should be equally divided. 
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82. Nothing is an offence which is 


Act of a child un- : ~ af? 
der 7 yearsof age. one by a child under seven years of 
age, 
5 


83. Nothing is an offence which is done by a 
child above seven years of age and 


Act of a child ; 
above7 and under under twelve, who has not attained 


ees of 8 sufficient maturity of understanding to 
cient maturity of Judge of the nature and consequences 
understanding. = of his conduct on that occasion. 


These Sections leave the law very much as it is in England and 
Scotland, making allowance for the comparative precocity of children 
in the Kast. Accordingly to English law, life is divided into three 
periods. Up to seven years there is an absolute incapacity for crime, 
and this is so enacted by s. 82. After fourteen, a youth is in precisely 
the same state as to criminal responsibility as any grown man. s. 83. 
makes this period of responsibility come two years earlier. In the 
intermediate period criminal responsibility depends upon the state of 
the mind, and this also agrees with s. 83. Nothing is said in the Code 
, however upon the presumption which is to be drawn, in the absence 

of all evidence, as to whether a child in this transition stage is of suff- 
cient maturity to be called to account for its actions or not. Proba- 
bly this was passed over as being a matter of evidence. According to . 
English Jaw during this second period, 

** An infant shall be primd facie deemed to he doli incapax, and presum- 
ed to be unacquainted with guilt; yet this presumption will diminish with 
the advance of the offender’s years, and will depend upon the particular 


facts and circumstances of his case. The evidence of malice, however, 
which is to supply age, should be strong and clear beyond all doubt and 


contradiction.” (1 Russ. 2.) 


The onus of proof therefore will in all cases jie upon the prosecu- 
tion. Accordingly instances are to be found in which children so 
young as eight years have been hung, the evidence showing them to 
have had a perfect knowledge of the nature of their act, and a steady 
determination to perpetrate it. One remarkable instance is mentioned 
by Mr. Russel. A boy of ten and a girl of five years old were living 
together in the same house, the latter was missed one day, and after 
considerable search her body was found buried in a dunghill and shock- 
ingly mangled. The boy, when questioned, at first denied all know- 
ledge of the matter. When the Coroner’s Jury met he was again 
charged, but persisted still in his denial. At length being closely in- 
terrogated, he fell to crying, and said he would tell the whole truth. 
He then said that the child had been used to foul herself in bed; 
that she did so that morning, (which was ascertained to be untrue) 
that thereupon he took her out of her bed, and carried her to the dung- 
heap, and with a large knife, which he found about the house, cut 
her in the manner the body appeared to be mangled, and buried her 


$8 ACTS DONE BY CHILDREN. 


in the dungheap ; placing the dung and straw that was bloody under 
the body, and covering it up with what was clean ; and having so 
done, he got water and washed himself as clean as he could. He was 
ultimately convicted upon his own confession corroborated by other 
circumstances, and his case was referred for the opinion of all the Judges, 
who unanimously agreed, ‘“ that there were so many circumstances 
stated in the report which were undoubtedly tokens of what Lord Hale 
calls a mischievous discretion, that he was certainly a proper subject for 
capital punishment, and ought to suffer; for it would be of a very dan- 
gerous consequence to have it thought that children may commit such 
crimes with impunity.” (1 Russ. 2 5. Arch 12.) Practically, the boy 
was not executed, and probably the humane spirit of the present age 
would refuse under any circumstances to carry out the extreme sentence 
of the law upon one so young. Still the case is of value as exemplifying 
the maxim, malifia supplet cetatem ; a mischievous discretion makes 
up for want of years. 


There is another point which is not referred to in s. 83, pos- 
sibly as being also a matter of evidence; I refer to the invincible pre- 
stuuption raised by the English law that up to fourteen there is a 
physical incapacity for the erime of rape. (Arch. 12.) It will be 
observed that the only ground of exemption under s. 83 is 
mental immaturity; but where a particular crime involves a certain 
organic power which is invariably wanting up toa certain age, it . 
seems only fair to raise a presumption that up to that age the crime 
cannot be committed. Admitting the principle to be a correct one, it 
inay be doubted whether exactly the same time would be fixed in this 
country, taking the precocious maturity of Hindoos into consideration. 
With respect to offences upon girls, the legislature seems to assume 
that they come to maturity two years earlier here than in Europe. 
(Compare the Indian Act 9 Geo. IV. c. 74, § 65 with the correspond- 
ing English one 9 Geo. IV. c. 31, § 17.) And possible the 
same view might be taken in the case of a boy charged with rape. 
Where a boy only ten years old, was convicted by the Futwa of rape 
on a girl only three vears old, the court of N. A. viewed it as an at- 
tempt only, and punished it as a misdemeanour, with one years impn- 
sonment. (1 M. Dig. 190, § 636.) 


84. Nothing is an offence which is done by a 
person who, at the time of doing it, 
by reason of unsoundness of mind, is 
incapable of knowing the nature of the 
act, or that he 1s doing what is either wrong or con- 
trary to law. 

Every one at the age of discretion is by law presumed to be sane, 
and accountable for his actions, unless the contrary be proved. And 
if a lunatic has lucid intervals, the law presumes the offence to have 


been committed in a lucid interval, unless it appears that he was actu- 
ally under the influence of his distemper at the time, (1 Russ. 6.) or 


Act of a person 
of unsound mind. 
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that a fit of madness had existed a very short time previously. (Alison 
Cr. L. 652,659.) And in all cases, where the commission of the crime 
is admitted, but this, or any other, incapacity, is alleged, the onus of 
proving it lies upon those who set it up, and if they fail to prove it 
attirmatively to the satisfaction of the Judge, he is bound to convict. 
(Reg. v. Stokes 3 C. and K. 185.) 


Defect of understanding is of three sorts, Idiocy Lunacy, and that 
which is merely temporary and artificial, being brought on by drunken- 
ness, opium eating or such like cause. 


Idiocy is the ordinary case of onc who has never had any reason, 
or lucid interval, from his birth. It is generally easy of proof, as being 
a matter of notoricty, and of course when established is a complete de- 
fence. One who was deaf and dumb from birth used formerly to be 
also assumed to be an idiot, smce he had no means of acquiring infor- 
mation as to the law of the land, or learning the distinction between 
right and wrong. (Arch 13,) the presumption, however, might be 
rebutted by showing that he had the use of bis understanding, and of 
course would vanish, if it were proved that he had been fully in- 
structed, as many have been by the well known discoveries in the 
art of teaching such persons. Great caution would be requisite how- 
ever before such a conviction could be considered satisfactory. 


Lunacy presents much greater difficulties on account of the number- 
less phases which it presents, and the imperceptible degrecs by which 
it dwindles down into something little beyond eccentricity, or oddity 
of manner. In the majority of cases, where a prisoner is shown to be 
a violent madman, dangerous to all around him, or to be mentally 
estranged from maukind, incapable of thinking or acting Jike a human 
being, the matter is simple cnough. Providence has not left him that 
amount of reason which is necessary to make him accountable for his 
acts. If this state of mind is subject to lucid intervals, the further 
question is introduced whether the act was prepetrated ina lucul 
interval or not. ut often the insamity is of a different type ;— 
the delusion is only partial—a monumania as it is called—which 
aifect him on particular poits or in respect to particular persons, 
leaving him as to other matters m the ordinary state. How is his 
act to be judged of when it is connected with the subject of his 
delusion ? low, when it has no connection with it? May a man 
justify a larceny on the ground of a belief that he is Emperor of China, 
or can he be acquitted of murder because he conccived that the mur- 
dered man was an enemy to his country ? 


These points have all undergone repeated discussion, and probably 
the most clear and lucid treatment of the entire matter will be found 
in the answers given by the English Judges to certain questions pro- 
posed to them by the House of Lords, in the case of Reg. v. 


M’Naughten, and quoted in Archbold. (15-17) the questions were as 
follows. 


“Ist. What is the law respecting alleged crimes committed by persons 
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afflicted with insane delusion in respect of one or more particular subjects 
or persons ; a8, for instance, where, at the time of the commission of the 
alleged crime, the accused knew he was acting contrary to law, but did 
the act complained of with a view, under the influence of insanc delusion 
of redressing or revenging some supposed grievance or injury, or of pro- 
ducing some public benefit ? 


‘©Qnd, What are the proper questions to be submitted to the Jury when 
a person, alleged to be afflicted with insane delusion repecting one or more, 
particular subjects or persons, is charged with, the commission of a crime, 
(murder, for example,) and insanity is set up as a defence ? 


‘¢ 3rd, In what terms ought the question to be left tothe Jury as to 
the prisoner’s state of mind at the time when the act was committed ? 


“ 4th, Ifa person, under an insane delusion as to the existing facts 
commits an offence in consequence thereof, is he thereby excused ? 


‘Sth. Cana medical man, conversant with the disease of insanity, who 
never saw the prisoner previously to the trial, but who was present during 
the whole trial, and the examination of all the witnesses, be asked his 
opinion as to the state of the prisoner’s mind at the time of the commussion 
of the alleged crime, or his opinion whether the prisoner was conscious, at 
the time of dving the act, that he was acting contrary to law, or whether 
he was labouring under and what delusion at the time ?” 


To these questions the Judges (with the exception of Maule, J.,who gave 
on his own account a more qualified answer) answered as follows :— 


To the first question :—‘‘ Assuming that your Lordships’ inquiries are 
contined to those persons who labour under such partial delusions only, 
and are not in other respects insane, we are of opinion, that, notwithstand- 
ing the party did the act complained of with a view, under the influence 
of insane delusion, of redressing or revenging some supposed grievance or in- 
jury, or of producing sume public benefit, he is nevertheless punishable, 
according to the nature of the crime committed, if he knew, at the time 
of committing such crime, that he was acting contrary to law, by which 
expression we understand your Lordships to mean the law of the land.” 


To the 2nd and 8rd questions :—“ That the Jury ought to be told in all 
cases that every man 1s presumed to be sane, and to possess a sufficient 
degree of reason to be responsible for his crimes, until the contrary be prov- 
ed to their satisfaetion ; and that, to establish a defence on the ground ot 
insanity, it must be clearly proved that, at the time of the committing 
of the act, the party accused was labouring under such a defect of reason, 
from disease of the mind, as not to know the nature and quality of the 
act he was doing, or, if he did know it, that he did not know he was doing 
what was wrong. The mode of putting the latter part of the question to 
the Jury on these occasions has generally been, whether the accused, at the 
time of doing the act, knew the difference between right and wrong, which 
mode, though rarely, if ever, leading to any mistake with the Jury, is not, 
a8 we coucelve, so accurate when ptt generally, and in the abstract, as 
when put to the party’s knowledge of right and wrong in respect to the 
very act with which he is charged. lf the guestion were to be putas to 
the knowledge of the accused, solely and exclusively with reference to the 
law of the land, it might tend to confound the Jury, by inducing them to 
believe thatan actual knowledge of the law of the land was essential in 
order to lead toa conviction, whereas the law is administered npon the 
principle that every one must be taken conclusively to know it, without 
proof that he does know it. If the accused was couscious that the act was 
one which he ought not to do, and if that act was at the same time con- 
trary to the law of the land, he is punishable ; and the usual course, 
therefore, has been to leave the question to the Jury, whether the party 
accused had a sufficient degree of reason to know that he was doing an 
act that was wrong; and this course, we think, is correct, accompanied 
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with such observations and explanations as the circumstance of each par- 
ticular case may require,” 


To the fourth question :—‘‘The answer to this question must of course 
depend on the nature of the delusion; but making the same assumption as 
we did before, that he labours under such partial delusion only, and 1s 
not in other respects insane, we think he must be considered in the same 
situation as to responsibility as if the facts with respect to which the 
delusion exists were real, For example, if, under the influence of his 
delusion he supposes another man to be in the act of attempting to take 
away hislife, and he kills that man, as he supposes, in self-defence, he 
would he exempt from punishment. If his delusion was that the deccased 
had intheted a serious injury to his character and fortune, and he killed 
bim revenge for such supposed injury, he would be Hable to punish. 
ment,” 


And to the last question :— We think the medical man, under the cir- 
cumstances supposed, cannot in strictness be asked his opinion in the terns 
above stated, because each of those questions involves the determination of 
the truth of #he facts deposed to, which it 1s for the Jury to decide; and 
the questions are not mere questions upon a matter of svience, in which 
vase such evidence is admissible. But where the facts are admitted or not 
disputed, andthe question becomes substantially one of science only, 1t 
may be conventent to allow the question to be put in that general form, 
thouzh the same cannot be insisted on ay a matter of right.” 


It is a wise caution which was given by Baron Hume not “ to 
receive as evidence of madness the atrocity or brutality of the act itself 
that lias been done, though there has been no previous symptom of 

‘the disease.” (Alison. Crim. L. 653.) In many remarkable trials im 
Kugland an attempt has been made to sct up insanity on this ground, 
but the Judges have always strenuously resisted the introduction of a 
principle, which would make a criminal safe in proportion to the 
barbarity of his acts. Mere crime, however savage and purposcless, 
is unfortunately only too consistent with all that we know of human 
nature. And itis also most necessary to remember, that ‘ mere 
oddity of manner, a half craziness of disposition, if unaccompanied 
by an obscuring of the conscience will not avail the prisoner.” 
(Alison. Crim. L. 655.) The evidence must prove an alienation of 
reason, perverting the moral sense. 


Of course it must not be supposed that the effect of a plea of 
lunacy, when established, is to let the mad man louse upon the world 
again, Ad] this is provided for by Act 4 of 1849. 


““§ 2, Whenever a person charged with any offence shall be acquitted, 
because he is within the exception made by the foregoing Section, the Court 
or Jury shall give a special Judgment or verdict, that he did the act charged 
acne him, being then of unsound mind, so as to excuse him according 
to law, 


“< § 3. Whenever such special Judgment or verdict, as aforesaid, shall 
have heen given against any person, the Court, before which the trial was 
had, shall order him to be kept in safe custody, in such place and manner 
as to the Court shall seem fit, until the pleasure of the Government can be 
known thereon : and thereupon the Goverament may order such person 
to be kept in strict custody, for such time and in such manner as to the 
Government shall seem fit. 


‘* § 4. In all cases in which, before the passing of this Act, any person 
has been acquitted of any offence, on the ground of insanity, lunacy, idiocy, 
. ee 6 
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or unsoundness of mind, such person may be kept in the same strict custody 
in which persons may be kept, who shall’be hereafter acquitted, for un- 
soundness of mind, 

“§ 5. No person against whom any such special Judgment or verdict shall 
have heen given, shall be entitled to be discharged out uf custody, on bein 
restured to soundness of mind, unless by order and at the discretion o 
Government. 

““§ 6. Whenever it shall appear to the Government that any person, 
imprisoned by the sentence of any Court, is of unsound mind, the Govern- 
ment, by a warrant which shall set torth the grounds of belief that such 

wisoner is of unsound mmd, may order the removal of such prisoner to a 

unatic Asylum, or other tit place of safe custody, there to be kept and 
treated asthe Government shall order ; and, wher it shall appear to the 
Government that such prisoner has become of sound mind, the Government 
by a warrant directed to the person having charge of lnm, shall remand 
such prisoner to the prison from which he was removed, 1f then still liable 
to be kept in custody, or if not, shall order him to be discharged out of 
custody. 

“’8§ 7, The word ‘ Government’ in this Aet shall be taken to mean the 
Governor, or Governor in Council, or other person or persons administering 
the Government of the Presidency or place where the trial is had.” 


In addition to the powers conferred by this Act, provision has been 
made by Act 14 and 15, Vict. c¢ $1, for the removal from Judia of 
persons charged with oflenecs, and acquitted on the ground of in- 
sanity. Section 1 makes it lawful for the person or persons, adininis- 
tering the Government of the Presidency in which such person shall 
be in custody, to order such person to be removed from India to any 
part of the United Kingdom, there to abide the Ordersof Her Majesty 
concerning his or her safe custody, and to give such directions for en- 
abling such order to be carried into effect as may be deemed proper. 


Sect. 4 provides for the recovery from the lunatic of the expences 
so lucurred. 


$5. Nothing is an offence which is done by a 
person who, at the time of doing it, 

inounhle off jude, 18; by reason of intoxication, incapable 
meut by reason of Of knowing the nature of the act, or 
aoe ta that he is doing what is either wrong 
or contrary to law ; provided that the 
thing which intoxicated him was administered to him 


without his knowledge or against his will. 


86. In cases where an act done is not an offence 

_ unless done with a particular know- 

‘n Peeper ledge or intent, a person who does the 
tent or knowledge actin a state of intoxication shall be 
ca onater liable to be dealt with as if he had the 


who is intoxicated. 
same knowledge as he would have had 
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if he had not been intoxicated, unless the thing which 
intoxicated him was administered to him without his 
knowledge or against his will. 


The effect of these Sections is to enact that which has always been 
the common law upon the subject. 


Drunkenness, when voluntarily brought on by a person’s own act; 
is no excuse for any crime committed while in that state. It could 
never be endured that one who has been given reason to guide his 
conduct, should first deprive himself of its aid, and then plead the 
incapacity which he had himself brought on, as exculpating him from 
guilt. (Arch 14). And on this point the Mahometan law is exactly 
the same. (1 M. Dig. 153, § 312: 3M. Dig. 124. § 149. But it 
would be different if the intoxication were accidental, or if it were 
produced by the acts of others, to which the prisoner was no party. 
dn such cases, he could not be responsible for the drunkenness, which 
he had not anticipated, nor for the crimes committed while under its 
influence, as he was not then a rational being. And the same rule 
applies, where repeated and voluntary instances of intoxication have 
brought on a state of permanent madness, or such an affection as 
delirium tremens, during the paroxysms of which the sufferer is no 
longer a voluntary agent. It would be rather hard to connect a 
‘murder perpetrated while in such a state, with a series of faults, com- 
mitted years ago, and perhaps long since repented of with bitter 
tears. (Arch. 14.) 


87. Nothing, which is not intended to cause death 
Act not intended OF grievous hurt, and which is not 
and not known to known by the doer to be likely to 
parca a ae cause death or grievous hurt, is an of- 
hurt, done by con- fence by reason of any harm which it 
= may cause, or be intended by the doer 
to cause, to any person ahove eighteen years of age, 
who has given consent, whether express or implied, 
to suffer that harm ; or by reason of any harm which 
it may be known by the doer to be hkely to cause 
to any such person who has consented to take the 
risk of that harm. 
Tlwstvation, 
A and Z agree to fence with each other for.amusement, This agree- 
ment implies the consent of each to our any harm which, in the 


course of such fencing, may be caused without foul play ; and if A, 
while playing fairly, hurts Z, A commite no. offence 


88. Nothing, which is not’ intended to cause 
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. death, is an offence by reason of any 
nist nat inteneeg. harm which it may cause, or be in- 
by consent in good tended by the doer to cause, or be 


fenth for hobeneht known by the doer to be likely to 

cause, to any person for whose bene- 
fit it is done in good faith, and who has given a con- 
sent, whether express or implied, to suffer that harm, 
or to take the risk of that harm. 


Illustration. 


A, a surgeon, knowing that a particular operation is likely to cause 
the death of Z, who suffers under a painful complaint, but not intend- 
ing to cause Z’s death, and intending, in good fuith, Z’s benefit, performs 
that operation on Z, with Z’s consent. A has committed no offence. 


$9. Nothing, which is done in good faith for the 

Act done in gooa benefit of a person under twelve years 
faith for the benefit of age, or of unsound mind, by or by 
Vheaea mind, consent, either express or implied, of 
by or by cunsentof the guardian or other person having 
setae lawful charge of that person, is an_ 
offence by reason of any harm which it may cause, 
or be intended by the doer to cause, 
or be known by the doer to be likely 
to cause, to that person : Provided—- 


Provisoes. 


wrst. That this exception shall not extend to the 
intentional causing of death, or to the attempting to 
cause death ; 


Secondly. That this exception shall not extend to 
the doing of anything which the person doing it 
knows to be likely to cause death, for any purpose 
other than the preventing of death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 


Thirdly. That this exception shall not extend to 
the voluntary causing of grievous hurt, or to the at- 
tempting to cause grievous hurt, unless it be for the 
purpose of preventing déath or grievous hurt, or the 
curing of any grievous disease or infirmity ; 


Fourthly. That this exception shall not extend 
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to the abetment of any offence, to the committing of 
which offence it would not extend. 


Illustration. 


A, in good faith, for his child’s benefit, without his child’s consent, 
has his child cut for the stone by a surgeon, knowing it to be likely 
that the operation will cause the child’s death, but not intending to 
cause the child’s death A is within the exception, inasmuch as his 
object was the cure of the child. 


90. A consent is not such a consent as is intended 
F by any Section of this Code, if the 
onsent known : : 
to be given under COnsent 1s given by a person under 
fear or misconcep- fear of injury, or under a misconcep- 
tion of fact, and ifthe person doing 
the act knows, or has reason to believe, that the con- 
sent was given In consequence of such fear or mis- 
conception—Or 


If the consent is given by a person who, from un- 
Consent of a child SOUNdness of mind or intoxication, is 
orpersonofunsound unable to understand the nature and 
ane consequence of that to which he gives 
his consent ; or, unless the contrary appears trom 
the context, if the consent is given by a person who 
is under twelve years of age. 


91. The exceptions in Sections §7, 88, and 89 do 
Acts which are not extend to acts which are offences 


offences independ- independently of any harm which 
ently of harm caus- 


edtothe personcon- they may cause, or be intended to 
senting, are not cause, or be known to be likely to 


within the excep- 


tions in Sections 87, cause, to the person giving the con- 
S5; Aa OY: sent, or on whose behalf the consent 
is given. 
Mlustration, 


Causing miscarriage (unless caused in good faith for the purpose of 
Saving the life of the woman) is an offence independently of any harm 
which it may cause or be intended to cause tothe woman. Therefore 
it 18 not an offence “ by reason of such harm 3” and the consent of the 


woman or of hen guardian to the causing of such miscarriage does not 
justify the act, 


92. Nothing is an offence by reason of any harm 
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ee "oq Which it may cause to a person for 
faith for the beneft Whose benefit it is done in good faith, 
of aperson without even without that person’s consent, if 
consent, . < 
the circumstances are such that it is 
impossible for that person to signify consent, or if 
that person is incapable of giving con- 
sent, and has no guardian or other 
person in lawful charge of him from whom it is pos- 
sible to obtain consent in time for the thing to be 
done with benefit, Provided— 


First. That this exception shall not extend to the 
intentional causing of death, or the attempting to 
cause death ; 


Provisoes, 


Secondly. That this exception shall not extend to 
the doing of anything which the person doing it 
knows to be likely to cause death, for any purpose 
other than the preventing of death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 


Thirdly. That this exception shall not extend to 
the voluntary causing of hurt, or to the attempting 
to cause hurt, for any purpose other than the pre- 
venting of death or hurt ; 


Fourthly. That this exception shall not extend to 
the abetment of any offence, to the committing of 
whieh offence 1t would not extend. 


Illustrations. 


(@.).Zis thrown, from his horse, and is insensible. .A, 8 surgeon, 
fibds that Z requires to be trepanned. A, not intending Z’s death, but 
in good faith, for Z’s benefit, performs the trepan before Z recovers his 
power of judging for himself. A has committed no offence. 

_ (6) Zis carried off by a tiger. A fires at the tiger knowing it to be 
likely that the shot may kill Z, but not intending to kill Z, and in good 
faith intending Z’s benefit, A’s ball gives Za mortal wound. <A has 
committed no offence. 

(c.) A, a surgeon, sees a child suffer an accident which is likely to 
prove fatal unless an operation be immediately performed. There is 
not time to apply to the child’s guardian. A performs the operation 
in spite of the entreaties of the child, intending, in good faith, the 
child’s benefit. A has committed no offence. 

(2) Ais in a house which is on fire, with Z,a child. People below 
hold ott a blanket. A drops the child from the house-top, knowing it 
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to be likely that the fall may kill the child, but not intending to kill 
the child, and intending, in good faith, the childs benefit. Here, even 
if the child is killed by the fall, A has committed no offence. 


Explanation. Mere pecuniary benefit 1s not bene- 
fit within the meaning of Sections 88, 89, and 92. 


ere eer 93. No communication made in 
made in good faith, good faith is an offence by reason of 
any harm to the person to whom it is 

made, if it is made for the benefit of that person. 


Illustration, 


A, @ surgeon, in good faith, communicates to a patient his opinion 
that he vannot live The patient dics in consequence of the shock, A 
has comunutted no offence, though he knew it to be likely that the com- 
miuucation might cause the patient’s death. 


Sections 87—93 applies to cases in which an act likely to reswlt in 
dangerous cousequences is done to a person with his permission or 
for his benefit. These exceptions are as follows. 


1. Acts not intended, or known to be likely to cause death, or 
grievous hurt, are not offences, when done to a person above eighteen, 
who has consented to suffer, or run the risk of the harm. (s. 87) 


The phrase “ grievous hurt” is defined ins. 320. Of course every 
man is assumed to intend that harm whichis the probable result of 
the weapon he uses; therefore if two persons wese to fence with 
naked swords, though in the most friendly spirit, and one were to kill 
the other, this would be manslaughter. (1 Kast. P. C. 268.) Foster, 
260.) It is to be observed that this exception only applies where the 
person suffering the hari is above eighteen, and therefore a boxing 
natch between two schoolboys would be criminal. But it would not 
be criminal for a parent or master to inflict moderate punishment upon 
achild or apprentice, for this 1s in itself a lawful act, and comes 
under the exception in s. 79, (Arch. 544.) Nor is anv act, whether 
with or without conscut, an offence, if the harm is of a very slight 
character. (s. 99.) 


The harm done must not be different in kind or degree from what 
the person has agreed to min the risk of. Therefore if two 
men were to begin boxing with gloves, one would not be justified 
in throwing aside the gloves, and striking with his fist. Similarly 
either of the players in a fencing match would be bound to discontinue 
the moment the button fell off his foil. On the same principle all the 
recognized rules of the contest must be observed, for they entcr into 
the estimate of the risk. Where two men are sparring, every blow 
must be fair. And so it is laid down in East, (1. E. P. C. 269.) 


‘That in cases of friendly contests with weapons, which though not 
of a deadly nature, may yet breed danger, there should be due warning 
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given that each party may start upon equal terms. For if two were engag- 
ed to play at cudgels, and the one made a blow at the other, likely to 
hurt, before he was upon his guard, and without warning, and death en- 
sued, the want of due and friendly warning would make such act amount 
to manslaughter, but not to murder, because the intent was not malicious.” 


It may be questioned whether a-prize fight between two adults, 
fairly conducted according to English rules, would be protected 
under this section. Notwithstanding the apparent ferocity of the con- 
test, it may well be argued, that it is not on the whole likely to cause 
death or grievous hurt, and certainly the annals of boxing are in favor 
of such a position, where the combatants are at all matched. On the 
other hand there is no doubt that the law of England, which counte- 
nances such sports as fencing, wrestling, and cudgel-playing, always 
treated prize-fighting as absolutely illegal, and even extended the cri- 
minality to every one present, and countenancing the transaction. (1 
Russ. 638.) To a certain extent the greater danger of prize-fighting 
may be the reason for the difference, but probably the real cause is the 
publicity with which such contests are attended, and the dlisor- 
derly crowd which they collect. Accordingly in cases where no 
death ensued the English practice is to indict the offender for 
riot and breach of the peace. (Foster. 260. Reg. v. Billingham 2 
C & VP. 234. Reg. v. Perkins. 4 C. & P. 537.) This being so, 
a prize fight would still be criminal wader s. 91, independently of any 
injury intended, or accruing to the parties engaged. 


2. No act, not intended to cause death, is to be an offence, if it is 
done, for the benefit of the person suffering it ; first ; with the consent 
of such person, beim qualified to give such consent, and giving it of his 
own free will, aml with full knowledge of all the facts. (ss. 88. 90.) 
Secondly ; in the case of persons not capable of giving consent, if the 
consent of the person lawfully in charge of them is obtained ; (s. 89.) or 
thirdly, even without obtaining consent, where under the circum- 
stances such consent could not possibly be obtained. (s. 92.) 


These Sections will have to be very liberally construed, or they may 
prove most dangerous to Medical practitioners, who must take steps, 
often of a most dangerous character, upon the spur of the moment. 


No act which is intended to cause death will be protected. And 
therefore a man who killed a woman in order to save her from being 
lavished, or who supplied another with poison, in order to enable him 
to escape from death upon the scaffold, would not be within the ex- 
ception. (See ss. 305 306.) But it is no offence to do an act before 
the birth of a child, which prevents its being born alive, or causes it 
to die after its birth, when the act is done in good faith for the pur- 
pose of saving the mother’s life. (s, 315.) 


Mere pecuniary benefit will not be sufficient, I once knew a strange 
case in which a man who had a life estate in himself, entailed upon his 
children, with revision to himself in fee, wanted to raise a loan upon 
the security of his estate. He had no children, but as it was possible 
he might have issue, the security was rejected. He hit upon the 
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strange idea of having himself castrated in order to make possibility of 
issue extinct ! I need hardly say that the proposal to effect this singu- 
lar covenant against encumbrances was not sanctioned by his lawyer. 
The performance of such an operation for such a purpose would of 
course be illegal under this Code; first, because the benefit is not 
such as is contemplated by the act; secondly, because grievous 
hurt, such as emasculation is declared to be, can only be done for the 
purpose of preventing death or other grievous hurt, or for cure of a 
disease. And therefore a soldicr who should aid another in mutilat- 
ing himsclf in order to procure his discharge, would also be guilty. 


As to the consent which is necessary, I conceive that every proper 
consent should always be presumed, where the act is in itself proper 
and beneficial ; as for instance a surgical operation. And this is in 
accordance with the principle of the law of evidence, that innocence 
will always be presuined, and therefore where the act is prima facie 
lawful, but may be unlawful by omitting certain precautions, it will be 
assuined that these precautions have been taken, until the contrary is 
shown. 

‘¢Thus, where the Plaintiff complained that the defendant who had char- 
tered his ship had put on board an article highly inflammable and danger- 
ous, without giving notice of its nature tothe master or others in charge 


of the ship, whereby the vessel was burnt, he was held bound to prove 
this negative averment.” (1 Tayl. Ev: § 91.) 


Even where no actual consent could possibly have been given, as in 
the case of a patient who had not been informed of the necessity of 
any operation, and who was suddenly viven chloroform, 1 have no 
doubt that the mere fact of his having placed himself under medical 
care, carried with it an implied consent to do every thing necessary 
and proper for a cure. 


The contrary presumption would arise where the act was in itself 
apparently unlawful. ‘Therefore a person who had killed or wounded 
another ina struggle, and who pleaded that it was the accidental 
result of an amicable contest, entered into by mutual consent, would 
have to prove hisplea. (1 Tayl. Ev. §. 96.) 


A more difficult case, but one which might easily happen, would be 
where the party expressly withheld his consent, though the act were 
admitted to be for his benefit, and for the sole purpose of saving his 
life. Such a case might possibly arise, where a timid patient could 
not nerve himself to undergo an operation, however necessary. Such 
a case is not provided for by this act, and should it arise, the surgeon, 
if he wished to be absolutely safe against subsequent charges, would 
be compelled to leave the sutferer to his fate. Of course if such a charge 


were brought, anda conviction procured, the punishment could be 
no more than nominal. 


_S. 93 seems to be either a singular instance of unnecessary precau- 
tion or a Curious novelty in criminal law. It could hardly have oc- 
curred to any one that a mere communication made to another could 
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s 
? 
‘ 


sibly be an offence. The act says that it is not to be an offence 
tt made in good faith. But this implies that is to be one, if not made 
in good faith. What offence is it to be? Mere words do not amount 
to an assault ; €s. 351) and libellous words communicated to the per- 
son libelled alone, and not to any third party, do not constitute de- 
famation under the old law, (Phillips v. Jansen 2 Esp. 624) nor ap- 
parently under the present Code. Perhaps the exception may be in- 
tended ta apply in cases which would otherwise come under the head 
of criminal trespass, (s. 441) or insult (s. 504.) 


94. Except murder and offences against the State, 
Act to which a PUnishable with death, nothing is an 
rson is compelled Offence which is done by a person 
aaa who is compelled to do it by threats, 
which, at the time of doing it, reasonably cause the 
apprehension that instant death to that person will 
otherwise be the consequence ; provided the person 
doing the act did not of his own accord, or from a 
reasonable apprehension of harm to himself short of 
instant death, place himself in the situation by which 
he became subject to sueh constraint. 


Explanation 1.—A person who, of his own accord, 
or by reason of a threat of being beaten, joins a gang 
of dacoits, knowing their character, 1s not entitled to 
the benefit of this exception, on the ground of his 
having been compelled by his associates to do any- 
thing that is an offence by law. 


Explanation 2.—A person seized by a gang of 
dacoits, and forced, by threat of instant death, to do 
a thing which is an offence by law, for example, a 
smith compelled to take his tools and to force the 
door of a house for the dacoits to enter and plunder 
it, is entitled to the benefit of this exception. 


This Section differs slightly from the doctrines of English and 
Scotch law. By English law, it would appear that a threat of actual 
death, impending at the moment, would be an excuse for the com- 
mittal of any crime except murder. In the last named case, Lord 
Hale lays it down that 


‘* If aman be desperately assaulted, and in peril of death, and cannot 
otherwise escape, unless to satisfy his assailant’s fury he will kill an innocent 
person then present, the fear and actual force will not acquit him of the 
erime and punishment of murder, if he commit the fact ; for he ought rather 
to die himself than kill the innocent.” (1 Hale 51.) 
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But actual present and continuing fear of death has been held as'an 
excuse for joining in a riot, for giving supplies to rebels, and assisting 
them in minor acts of treason, and even for joining and marching with 
rebels. (1 Russ. 17, ] Hale 49—51. 139.) But in no ease will fear 
of injury to houses or goods, or apprehension of personal violence short 
of death, be any excuse whatever ; (1 Russ. 17, Reg. v. Tyler. 8 C. 
& P. 620) nor will even threats of death avail the prisoner, where 
time permits him to procure the protection of the law. (1 Hale 51.) 


By Scotch law it is laid down that, 


‘© The excuse of compulsion will only avail if the prisoner was in such 
a situation that he could not resist without manifest peril to his life or 
property.” (Alison. Crim. L. 672.) 

Accordingly the plea of compulsion was held sufficient upon indict- 
ments for high treason and piracy. In all the cases cited by Mr. 
Alison the fear was a fear of immediate death, and | am inclined to 
think that the proposition as to peril to property being sufficient 
justification for crime is too widely stated. 

Under s, 94 the compulsion must be such as is required by English 
law, and in the cases of murder and waging war aguinst the Queen, 
(s. 121) even this plea will be insuflicient. 


95. Nothing is an offence by reason that it causes, 

or that it is intended to cause, or that 

pict causing sight it is known to be likely to cause, any 

harm, if that harm is so slight that 

no person of ordinary sense and temper would com- 
plain of such harm. 


This is rather a singular Section. It is plain that the “‘ person of 
ordinary sense and temper’ must be taken from the class to which the 
actual complainant belongs. Gross language and even personal violence 
may be so common among members of a particular class of the Com- 
munity, that such acts may be done by one to another without any 
idea that any just ground for complaint is given. Similar acts in a 
different rank of life might necessarily exhibit an intention to insult 
and injure. The section is valuable as allowing the judge a means of 
evading the strict letter of the Jaw, whenever merely litigious charges 
are brought under such Sections as 294,295,499,503 &e. 


Or tne Ricut or Private DrEreEnce. 


Nothing done in «2: ~ Nothing is an offence which 
private defence is is done in the exercise of the right of 
an offence, : def 

private delence. 


Right of private 97. Every person has a right, sub- 
defence of the body ject to the restrictions contained in 


ape ies _ Section 99 to defend— 
First. His own bedy, and the body of any other 
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ere against any offence affecting the human 
dy ; 
Secondly. The property, whether moveable or 


immoveable, of himself or of any other person, 
against any act which is an offence falling under the 
definition of theft, robbery, mischief, or criminal 
trespass, or which is an attempt to commit theft, 
robbery, mischief, or criminal trespass. 


98. When an act, which would otherwise be a 
Right of private certain offence, is not that offence, by 
defence against the Teason of the youth, the want of ma- 
act ofa person of turity of understanding, the unsound- 
unsound mind, &e. : 4 ; ; 
ness of mind, or the intoxication of 
the person doing that act, or by reason of any mis- 
conception on the part of that person, every person 
has the same right of private defence against that 
act which he would have if the act were that offence. 


Illustrations. 


(a.) Z, under the influence of madness, attempts to kill A; Z is 
uilty of no offence. But A has thesame right of private defence which 
fie would have if Z were sane. 

(6) A enters by night a house which he is legally entitled to entor. 
Z, in good faith, taking A for a house-breaker, attacks A. Here Z, by 
attacking A under this misconception, commits no offence But A has 
the same right of private defence against Z, which he would have if Z 
were not acting under that misconception. 


99. First—There is no right of private defence 
Actsageinstwhich 2gainst an act which does not reasona- 
there is no right of bly cause the apprehension of death 
Private defence, ~~ or of grievous hurt, if done, or at- 
tempted to be done, by a public servant acting in 
good faith under colour of his office, though that act 
may not be strictly justifiable by law. 


Second.—There is no right of private defence 
against an act which does not reasonably cause the 
apprehension of death or of grievous hurt, if done, or 
attempted to be done, by the direction of a public 
servant acting in good faith under colour of his office, 
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though that direction may not be strictly justifiable 
by law. | 


Third.—There is no right of private defence in cases 
in which there is time to have recourse to the pro- 
tection of the public authorities. 


Fourth.—The right of private defence in no case 

Extent to which @Xtends to the inflicting of more harm 
the right may be than itis necessary to inflict for the 
ae purpose of defence. 


Explanation 1.—A_ person is not deprived of the 
right of private defence against an act done, or at- 
tempted to be done, by a public servant, as such, 
unless he knows, or has reason to believe, that the 
person doing the act is such public servant. 


Explanation 2.--A. person is not deprived of the 
right of private defence against an act done, or at- 
tempted to be done, by the direction of a public ser- 
vant, unless he knows, or has reason to believe, that 
the person doing the act is acting by such direction ; 
or unless such person states the authority under 
which he acts, or, if he has authority in writing, un- 
less he produces such authority, if demanded. 


100. The right of private defence of the body ex- 
Riceiesion tends, under the restrictions mention- 
of private defence Cd in the last preceding Section, to 
a3 ae ‘extends the voluntary causing of death or of 
"any other harm to the assailant, if the 
offence which occasions the exercise of the right be 
of any of the descriptions hereinafter enumerated, 
namely— 


first.—Such an assault as may reasonably cause the 
apprehension that death will otherwise be the conse- 
quence of such assault— 


Secondly.—Such an assault as may reasonably 
cause the apprehension that grievous hurt will other- 
wise be the consequence of such assault— 


54 RIGHT OF PRIVATE DEFERGE. 


Thirdly.—An assault with the intention of com- 
mitting rape— 

Fourthly.—An assault with the intention of grati- 
fying unnatural lust— 


Fifthly.—An assault with the intention of kidnap- 
ping or abducting— 

Sixthly.—An assault with the intention of wrong- 
fully confining a person, under circumstances which 
may reasonably cause him to apprehend that he will 
be unable to have recourse to the public authorities 
for his release. 


101. If the offence be not of any of the descrip- 
a _,, tions enumerated in the last preced- 
en such right . . . ; 
extends to causmg Ing Section, the right of private de- 
any arm other fence of the body does not extend to 
the voluntary causing of death to the 
assailant, but does extend, under the restrictions men- 
tioned in Section 99, to the voluntary causing to the 
assailant of any harm other than death. 


102. The right of private defence of the body 
, commences as soon as a reasonable 
Commencement . 
and continuance of @pprehension of danger to the body 
aie riebody, arises from an attempt or threat to 
" commit the offence, though the offence 
may not have been committed ; and it continues as 
long as such apprehension of danger to the body 
continues. 


103. The right of private defence of property 
Whea the right extends, under the restrictions men- 
of private defence tioned in Section 99, to the voluntary 
: eet extends causing of death or of any other harm 
' to the wrong-doer, if the offence, the 
committing of which, or the attempting to commit 
which, occasions the exercise of the right, be an of- 
fence of any of the descriptions hereinafter enume- 
rated, namely— 


First.—Robbery. 


qr 
Qs 
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Secondly.—House-breaking by night. 
Thirdly.—Mischief by fire committed on any build- 


ing, tent, or vessel, which building, tent, cr vessel is 
used as a human dwelling, or as a place for the-cus- 
tody of property. 


Fourthly.—Theft, mischief, or house-trespass, un- 
der such circumstances as may reasonably cause ap- 
prehension that death or grievous hurt will be the 
consequence, if such right of private defence is not 
exercised. 


104. Ifthe offence, the committing of which, or 
_,, the attempting to commit which, occa- 
When such right. ; ‘ : 
extends to causing Slons the exercise of the right of pri- 
any harm other yate defence, be theft, mischief, or 
than death. a te ’ 

criminal trespass, not of any of the 
descriptions enumerated in the last preceding Sec- 
tion, that right does not extend to the voluntary 
causing of death, but does extend, subject to the 
restrictions mentioned in Section 99, to the volun- 
tary causing to the wrong-doer of any harm other 
than death. 


105. First—The right of private 
Commencement C 
and continuance of Gefence of property commences when 
the right of private 9 reasonable apprehension of danger 
defence of property. 
to the property commences. 


Second.—The right of private defence of property 
against theft continues till the offender has effected 
his retreat with the property, or the assistance of the 
public authorities is obtained, or the property has 
been recovered. ‘ 


Third.—The right of private defence of property 
against robbery continucs as long as the offender 
causes or attempts to cause to any person death or 
hurt or wrongful restraint, or as long as the fear of 
instant death or of instant hurt or of instant per- 
sonal restraint continues. 
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Fourth.—The right of private defence of property 
against criminal trespass or mischief continues as 
long as the offender continues in the commission of 
crimjnal trespass or mischief. 


Fifth—The right of private defence of property 
against house-breaking by night, continues as long 
as the house-trespass which has been begun by such 
house-breaking continues. 


106. If, in the exercise of the right of private 
Right of private defence against an assault which rea- 
defence against a SOnably causes the apprehension of 


sn bear death, the defender be so situated 


to an innocent that he cannot effectually exercise 
Pere that right without risk of harm to an 
innocent person, his right of private defence extends 
to the running of that risk. 


Illustration. 


A is attacked by » mob who attempt to murder him. He cannot 
effectually exercise his right of private defence without firing on the 
mob, and he cannot fire without risk of harming young children who 
are mingled with the mob. A commits uo offence if by so firing he 
harms any of the children. 


The right of private defence extends to defence against injuries 
either to person or property, whether the mjury affects the person or 
property of him who stands on his defence, or of some one else. (8. 97.) 

The principle of the right is, that it shall only be exercised when 
and so far as 1s necessary. 


The right of private defence will seldom be necessary when the act 
is done by a public servant, acting in good faith under colour of his 
office. For in such cases an appeal to superior authority will always 
redress the grievance, if the act be not strictly justifiable. But some- 
times the act may be one which would not admit of redress. For 
instance if ag attempt were made to flog or execute the wrong man. 
Here resistance would be admissible. (s. 99.) 


The expression ‘“ public servant” is defined in s. 21. It will be 
observed however that the exemption does not in terms apply in favor 
of persons who in good faith assist a public servant, whether he is or 
is not justified in his conduct. But it is plain that in practice it does 
so apply. Suppose the case of a constable who calls on the bystanders 
to help him in arresting a supposed burglar. Here the “ act done”’ 
is the attempt to arrest, and resistance to this entire act is forbidden, 
and of course equally forbidden whether the resistance takes the form 
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of knocking down the constable, or the persons whose assistance is 
necessary to him. And explanation 2 s. 99, expressly refers to acts 
done “ by direction of a public servant.” 


Nor does this section of the act at all apply to the case of private per- 
sons acting lawfully in discharge of a public duty, or supposing them- 
selves to be lawfully so acting. The question however will always resolve 
itself into a further question, whether the act of the private person was 
really lawful or not. For instance a private person may without warrant 
arrest a man who has actually committed a murder, but he may not 
arrest him upon suspicion, if that suspicion turns out to be unfound- 
ed. (1 Russ. 593.) If then the act is lawful, it cannot be resisted by 
any species of force; for the lowest species of force must amount to 
an assault, and an assault cannot be justified on the score of provoca- 
tion, “by any thing done in obedience to the law.”” (s. 352.) 


Tt may be argued indeed that even where a private person does an 
act which he dond fide believes to be justifiable ; as for instance the 
arrest, of an innocent person honestly believed to be a murderer, that 
the right of private defence does not exist. It may be argued that s 
97 only gives the right of private defence against offences, and that by 
ss. 76 and 79 acts done by a person who undcr a mistake of fact 
bond fide believes himself to be bound or justified by law in doing 
the act are not offences. But it will be observed that in s. 99 the 
word used throughout is act not offewce. The cases put in explana- 
tions ] and 2, s. 99 are cases of acts which are not offences. It is 
plain also that the person who stands upon his defence cannot judge 
of the motives, but only of the conduct of his assailant. As he is 
allowed to resist a public officer, whom he does not know to be such, 
a fortiort must he be allowed to resist one who is not a public offi- 
cer, and who is acting illegally. 


Persons lawfully executing legal process should always commence 
by showing their warrant, if they have any, or if they have none, 
should plainly announce their object and the authority under which 
they act. This is necessary both for their own protection, and 
in justice to those with whom they are dealing. The mere show- 
ing by a constable of his staff of office is sufficient, as an intimation of 
his character. But when a bailiff rushed into a bed-chamber early 
in the morning, without giving the slightest intimation of his business, 
and the gentleman, not knowing him, wounded him with his sword 
in the impulse of the moment, this was held not to be murder, as there 
was nothing to show the prisoner that the deceased was acting by 
authority of law. (Arch. 533.) 


_ The right of voluntarily causing death in self-defence is only granted 
in the cases named in Sections 100 and 1038. A death is said to be 
voluntarily caused, when it is actually intended, or when such a 
weapon 1s used as would necessarily or naturally produce death. It 
would be no justification for a man who shot another through the 
head, or ran him through the body, to say that he did not intend to 
cause his death. And so, where a park-keeper, having found a 
8 
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boy stealing wood, tied him to a horse’s tail, and dragged him 
along the park, and the boy died of the injuries he reccived this was 
held to be murder. (Arch. 523.) So in one case where the prisoner 
struck the deceased with an iron bar, and in another where he stamp- 
ed upon his belly, so that each of the sufferers died ; these were 
justly held to be murders ; because the correction being excessive, 
and such as could not but proceed from a bad heart, it was equivalent 
to a deliberate act of killing. (Arch, 524.) 


Where the defence is that the party was about to commit such a 
crime as would justify his death, this must be proved; not indeed so 
as to establish the fact conclusively, but so as to prove that the party 
had such grounds for supposing violence was intended, as would 
warrant a rational man in so acting. Where the prisoner was in pos- 
session of a room at a tavern, and several persons insisted on having 
it, and turning him out, which he refused to submit to, whereupon they 
drew their swords upon him and his companions, and he then drew 
his sword, and killed one of them ; this was held to be justifiable 
homicide ; not that he would have been authorized to act so, in 
maintaining his possession of the room, which under those circum- 
stances might fairly be questioned ;—but because the facts rendered it 
apparently necessary in sclf-defence. (1 Russ. 669.) Where, how- 
ever, a servant set to watch in his master’s garden at night, shot a 
person whom he saw going into the hen-roost, it was decided that he 
was not justificd in so doing, unless he had fair grounds to believe his 
own life to be in actual danger. 


ven in cases where the nature of the crime which is committed or 
contemplated would justify the voluntary infliction of death, such an 
act would be unlawful if the crime could be prevented by wilder 
means. (s. 99. cl. 4.) 


Accordingly, in Bengal, the slaying of a robber after he had been 
taken into safe custody was held to be wilful murder. (1 M. Dig. 
182, § 577.) And so, in Bombay, 

‘¢ The prisoner killed with a sword a thief he found at night stcaling his 
chillies in a field. Held by the S. F. U. that this was nota case of justi- 
tiable homicide, but of culpable homicide ; it being proved that the pri- 
soner’s own life was not in danger, that the deceased offered no resistance, 
and did not even attempt to escape, and that the prisoner might have ap- 
prehended the deceased without resorting to extreme means, which the cir- 
cumstances of the case did not warrant.” (3 M. Dig. 119, § 109.) 


The right of defence begins when a reasonable apprehension of 
danger commences, (ss. 102, 105) that is, when there is a reasonable 
apprehension of such danger as would justify the particular species of 
retaliation employed. A man who is attacked by another who wears 
a sword, is not justified in killing him on the chance that he may use 
the weapon, but if he sees him about to draw it, it is not necessary to 
wait till he does draw it. So a man who hears a burglar busy opening 
the lock of the house door, may fire at him before he getsin. But he 
would not be justified in firing at aman whom he saw prowling 
about his compound at night, unless he had reasonable ground 
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io suppose that the party was about to force his way into the 
house. 


The right of defence ends with the necessity for it. Where the in- 
jury is to the person, the right ceases with the apprehension of dan- 
ger; (s. 102) that is, as I said before, with the apprehension of such 
danger as would justify the particular form of violence employed in 
self-defence. Where a man is attacked by another with a sword, he is 
as we have seen, justified in killing him, But if the sword is broken, 
or the assailant is disarmed, so that all apprehension of serious harm 
is over, the party attacked would be committing murder or man- 
slaughter at the least, if he were still to proceed to the death of his 
opponent. But aman who is assaulted is not bound to modulate his 
defence, step by step, according to the attack, before there is reason 
to believe the attack is over. eis entitled to secure his victory, as 
long as the contest is continued. “Iie is not obliged to retreat, but 
may pursue his adversary till he finds himself out of danger; and if 
in a conflict between them, he happens to kill, such killing is justiti- 
able.” (1 Russ. 667.) And of course, where the assault has once 
assumed a dangerous form, every allowance should be made for one, 
who with the instinet of self-preservation strong upon him, pursues his 
defence a little farther than to a perfectly cool bystander would seem 
absolutely necessary. The question in such cases will be, not whether 
there was an actually continuing danger, but whether there was a 
reasonable apprehension of such danger. 


The right of defence against injuries to property is governed by the 
same principle, viz. the continuance of an injury which may be prevent- 
ed. (s. 105.) Therefore resistance, withm the justifiable limits, 
may be continued so long as the wrongful act is going on. But 
when the robber, for instance, has made his escape, the principle 
of self-defence would not extend to killing him if met with on 
a subsequent day. If however the property were found in his 
possession, the right of defence would revive for the purpose of 
its recovery, It by no means follows however that the right would 
revive to the same extent as it formerly existed, at the com- 
mission of the original offence. For instance, if a house-breaker is 
found carrying away property at night, he may be killed. But if he 
is met with next day in possession of the same property, it would be 
unlawful to kill him, as the house breaking has come to an end. Only 
such violence is lawful as would be justifiable against a person who 
has stolen property without intimidation, and if he resists by means 
which create no apprehension of death or grievous hurt, he cannot 
be killed, by virtue of anything contained in these sections. This is 
the ground of the distinction drawn in explanations 2 and 3 be- 
tween theft and robbery. In the former case the right of defence ap- 
pears to last longer than it does in the latter. What is meant is, that 
the right of defence against robbery, as such, only lasts as long as the 
robbery. While the fear of death, hurt, or wrongful restraint, which 
causes theft to grow into robbery, (s. 390) continues, the offender 
may be killed, But when he takes to his heels with the booty, the 
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robbery is over, and the right of defence is reduced to what would 
have been admissible against a pick-pocket. ‘This seems, as a mere 
matter of public policy, to be a grave error, and is certainly opposed 
to English law which would allow a man to fire upon a highwayman 
while he was galloping away. A similar remark applies to explana- 
nation 5. The right of defence against house-breaking as such, only 
lasts so long as the house trespass continues, that is, (8.442) 80 
long as the criminal is within the building. It would appear that if 
he died of a shot fired at him after he had effected his escape from 
the house, this would be an unlawful killing, though if he did not die, 
but was maimed for life, it would be all right. (s. 104.) 


Death caused by the exercise of the right of private defence of pro- 
perty or person, in good faith, but to an extent not warranted by the 
law, is not murder, but culpable homicide. (s. 300. Exception 2.) 


It will be observed that the above sections refer to the right of pri- 
vate defence only, not to another right which frequently ariscS on the 
commission of crime, viz., the right to arrest. This rests upon a com- 
pletely different ground, viz. upon considerations of public policy. 


Resistance to a legal arrest will always justify the death of the party 
resisting, where the authority of the law can be maintained in no other 
way. 

‘« So that in all cases, whether civil or criminal, where persons having 
authority to arrest or imprison, and using the proper means for that pur- 
pose, are resisted in so doing, they may repel force by force, and need not 


give back ; and if the party making resistance is unavoidably killed in the 
struggle, this homicide is justitiable.” (1 Russ. 665.) 


In such cases the party trying to effect the arrest, 1s not required 
to stand on his defence. He is bound to advance and perform his 
duty, at all hazard to himself, and therefore is entitled to protect him- 
self so far as may be necessary. 


* But in judging of the degree of resistance which shall justify the as- 
sumption of deadly weapons, the rule is, that none is sufficient which does 
not give the officer reason to believe that his life shall come to be in hazard 
if he shall persist, the execution of his warrant. The fear of a wrestlin 
bout, or even of a beating or bruising, is not a relevant defence, nor indeed 
any thing shert of a preparation of a deadly weapon against the officer, or 
of such an overpowering force as plainly indicates that, but with the peril 
of his life, he cannot ae and discharge his duty. But, on the other 
hand, it is equally clear, that if the officer shall hastily, and without any 
sufficient cause, make use of deadly weapons to enforce his warrant, and 
death shall ensue, this crime will not be construed any thing less than mur- 
der. This will be more especially the case, if there be any appearance 
of premeditation or malice on the officer’s part, or reason to believe that 
he fas made use of his office, and his commission, to give a colour to, and 
obtain impunity for private vengeance.” (Alison. Crim. L. 29.) 


And the same necessary violence, which may be employed by an 
officer in making an arrest will be justifiable on the part of gaolers, 
or others, resisting a forcible attempt to escape from their custody. 
(Arch, 584.) | 
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Precisely the same protection is extended to private persons, aiding 
public officers, or effecting an arrest, of their own accord, under cir- 
cumstances which justify them in so doing. 

‘‘In order to justify an officer or private person in these cases it is ne- 
cessary that they should, at the time, bein the act of legally executing a 
duty imposed upon them by law, and under such circumstances, that if the 
officer or private person were killed, it would have been murder. For if the 
circumstances of the case were such, that it would have been manslaughter 
only to kill the officer or private person, it will be manslaughter at least in 
the officer or private person to kill the party resisting.” (Arch. 534.) 


The rule which always allows a person legally executing an arrest, 
to procced even to death, if resisted, does not apply with the same 
universality where the party, instead of resisting, merely flies to avoid 
arrest. There the course to be pursued by the officer depends on the 
nature of the proceeding. 

“« If the offence with which the man was charged were a treason or felony, 
or a dangerous wound given, and he flies, and cannot otherwise be appre- 
hended, the homicide is justifiable ; but if charged with a breach of the 
peace, or other misdemeanour only, or if the arrest were intended in a civil 
suit, the killing in these cases will be murder ; unless, indeed, the homicide 
were occasioned by means not likely or intended to kill, such as tripping up 
his heels, giving him a blow of an ordinary cudgel, or other weapon not like- 
ly to kill, or the like; in which case the homicide, at most, would be man- 
slaughter only.” (Arch. 534.) 

In such a case, I conceive the question for the Court would be ; 
whether the means employed to stop the fugitive, were such as an or- 
dinarily prudent man would make use of, who had no intention of 
doing any serious injury. Suppose a peon, who was after a runaway 
debtor, were to run him through the back with his sword, this would 
be clearly murder. If he struck him a blow on the head with his 
staff, from which m the great majority of cases no serious injury would 
arise, this would be only manslaughter ; but if he tripped up his heels, 
and the man pitched on a stone, and died of the concussion, this would 
be merely homicide by misadventure, as the act was perfectly lawful 
in itself, and the result could not have been foreseen. 


The Scotch law is even stricter upon this point, and only justifies 
the kiling of a runaway criminal in cases where the charge against 
him is a capital offence. As Mr. Alison observes, (Crim. L. 37.) 


‘* Certainly nothing can be found in the consideration of public interest or 
state necessity, urged on the other side, in such a case, to counterbalance 
the consideration that the officer has here taken upon himself to killa 
pee suspected of an offence, for which, if convicted, the law would 

ave inflicted a milder punishment. But this is to be observed, on the 
other side, that in the case of an atrocious assault bordering on death, or 
with deadly weapons, and where the future consequences of the wound are 
uncertain, the officers or their assailants are clothed with nearly the same 
privilege as if death had actually ensued.” 


In India, where the ultimate escape of a known criminal is next to 


impossible, the rule of Scotch Law seems to me the safer rule to 
follow. 
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CHAPTER V. 


OF ABETMENT. 


“Abetment ofa 107. A person abets the doing of 
pane a thing, who— 


First.—Instigates any person to do that thing ; or, 


Secondly.—Engages with one or more other per- 
son or persons in any conspiracy for the doing of 
that thing, if an act or illegal omission takes place in 
pursuance of that conspiracy, and in order to the 
doing of that thing ; or, 


Thirdly.—Intentionally aids, by any act or ilegal 
omission, the doing of that thing. 


Explanation 1.—A_ person who, by wilful misre- 
presentation, or by wilful concealment of a material 
fact which he is bound to disclose, voluntarily causes 
or procures, or attempts to cause or procure, a thing 
to be done, is said to instigate the doing of that 
thing. 

Llustration. 

A, a public officer, is authorized by a warrant from a Court of Justice 
to apprehend Z, B, knowing that fact and also that C. is not Z, wilfully 
represents to A that C is Z, and thereby intentionally causes A to ap- 
prehend C, Here B abets by instigation the apprehension of C, 

Explanation 2.—Whoever, either prior to or at 
the time of the commission of an act, does any thing 
in order to facilitate the commission of that act, and 
thereby facilitate the commission thereof, is said to 
aid the doing of that act. 


108. A person abets an offence who abets either 
the commission of an offence, or the 
commission of an act, which would be 
an offence, if committed by a person capable by law 
of committing an offence with the same intention gr 
knowledge as that of the abettor. } 


Abettor. 
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Explanation 1.—The abetment of the illegal omis- 
sion of an act may amount to an offence although 
the abettor may not himself be bound to do that act. 


Explanation 2.—To constitute the offence of abet- 
ment, it is not necessary that the act abetted should 
be committed, or that the effect requisite to consti- 
tute the offence should be caused. 


Illustrations. 


(a) A instigates B to murder C. B refuses to do so. <A is guilty of 
abetting B to commit murder. 

(6) A instigates B to murder D. B in pursuance of the instigation 
stabs D. D recovers from the wound. A is guilty of instigating B to 
commit murder, 


Hxplanation 3.—It is not necessary that the per- 
son abetted should be capable by law of committing 
an offence, or that he should have the same guilty 


intention or knowledge as that of the abcttor, or any 


guilty intention or knowledge. 


Illustrations. 


(a) A, with a guilty intention, abets a child or a lunatic to comunit. 
an act which would be an offence 1f committed by a persou capable by 
law of committing an offence, and having the same intention as A. 
Here A, whether the act be committed or not, is guilty of abetting 
an offence, 

(6) <A, with the intention of murdcring Z, instigates B, a child under 
seven years of age, to do an act which causes Z’s death, 3B, in conse- 
quence of the abetment, does the act, and thereby causes Z’s death. 
Here, though B was not capable by law of committing an offence, A is 
liable to be punished in the same manner as if B hal been capable by 
law of committing an offence, and had committed murder, and he is 
therefore subject to the punishment of death. 

(:) A instigates B to set fire to a dwelling-house. B, in consequence 
of the unsoundness of his mind, being incapable of knowing the nature 
of the act, or that he is doing what is wrong or contrary to law, sets fire 
to the house in consequence of A’s instigation. B has committed no 
offence, but A is guilty of abetting the offence of setting fire to a dwell- 
ing-house, and is liable to the punishment provided for that offence. 

(2) A, intending to cause a theft to be committed, instigates B to 
take property belonging to Z out of Z’s possession. A induces B to 
believe that the property belongs to A. B takes the property out of 
Z's possession, in good faith believing it to he A’s property. B, acting 
under this misconception, does not take dishonestly, and therefore does 
not commit theft. But A is guilty of abetting theft, and is liable to the 
same punishment as if B had sominitted theft. 


Explanation 4.—The abetment of an offence be- 
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ing an offence, the abetment of such an abetment is 
also an offence. 


Mlustration. 


A instigates B to instigate C to murder Z. B accordingly instigates 

C to murder Z, and C commits that offence in consequence of B’s insti- 

tion. B is liable to be punished for his offence with the punishment 

or murder ; and as A instigated Bto commit the offence, A is also 
liable to the same punishment. 


Explanation 5.—It is not necessary to the com- 
mission of the offence of abetment by conspiracy that 
the abettor should concert the offence with the per- 
son who commits it. It is sufficient if he engage in 
the conspiracy in pursuance of which the offence is 
committed. 


Tlustration. 


A concerts with B a plan for poisoning Z. It is agreed that A shall 
administer the poison. 3B then explains the plan to C, mentioning that 
a third person is to administer the poison, but without mentionmg A’s 
name. C agrees to procure the poison, and procures and delivers it to 
B for the purpose of its being used in the manner explained. A admi- 
nisters the poison ; Zdies in consequenee. Here, though A and C 
have not conspired together, yet C has been engaged in the conspiracy 
in pursuance of which Z has been murdered. C has therefore commit- 
ted the offence defined in this Section, and is liable to the punishment 
for murder. 


109. Whoever abets any offence shall, if the 
Punishmentof a. act abetted is committed in conse- 
betment if the act quence of the abetment, and no ex- 
abetted is commit- eee ; : 
ted in consequence, PFeSS provision is made by this Code 
and where no ex- forthe punishment of such abetment, 
press provision 18 é ° e 
made forits punish. be punished with the punishment pro- 


ment. vided for the offence. 


Explanation.—An act or offence is said to be com- 
mitted in consequence of abetment, when it is com- 
mitted in consequence of instigation, or in pursuance 
of the conspiracy, or with the aid which constitutes 
the abetment. 


Illustrations. 


(a) A offers a bribe to B, a public servant, as a reward for showing 
A some favor in the exercise oe B's official functions, B accepts the 
bribe, A has abetted the offence defined in Section 161. 

(b) A instigates B to give false evidence. B, in consequence of the 
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instigation, commits that offence. <A is guilty of abetting that offence, 
and is liable to the same punishment as B. 

(c) Aand B conspire to poison Z, A, in pursuance of the conspi- 
racy, procures the poison and delivers it to B in order that he may 
administer it to Z. B, in pursuance of the conspiracy, administers the 
poison to Zin A’s absence and thereby causes Z’s death, Here B is 
guilty of murder. A is guilty of abetting that offence by conspiracy, 
and is able to the punishment for murder, 


110. Whoever abets the commission of an offence 
Punishmentofabet. Sball, if the person abetted does the 
ment if the person act with a different intention or know- 
abetted does teat ledge from that of the abettor, be 
tention from that of punished with the punishment pro- 
spinners vided for the offence which would 
have been committed if the act had been done with 
the intention or knowledge of the abettor and with 
no other. 


111. When an act is abetted and a different act 
ln is done, the abettor is liable for the 
Liability ofabettor . 
whenoneactisabet- act done, in the same manner and to 
ted and a different the same extent as if he had directly 
act is done, : ; 
abetted it ; provided the act done was 
Proviso, a probable consequence of the abet- 
ment, and was committed under the 
influence of the instigation, or with the aid or in 
pursuance of the conspiracy which constituted the 
abetment, 
Illustrations. 


(a) A instigates a child to put poison into the food of Z, and gives 
him poison for that purpose. The child, in consequence of the insti- 
gation, by mistake puts the poison into the food of Y, which is by the 
aide of that of Z. Here, if the child was acting under the influence of 
A’s instigation, and the act done was under the circumstances a proba- 
ble consequence of the abetment, A is liable in the same manner, and 
to the same extent, as if he had instigated the child to put the poison 
into the food of Y. 

(6) A instigates B to burn Z’s house. B sets fire to the house, and 
at the same time commits theft of property there. A, though guilty 
of abetting the burning of the house, is not guilty of abetting the theft ; 
fed the theft was a distinct act, and not a probable consequerice of the 

urning. 

© A instigates B and C to break into an inhabited house at mid- 
night for the purpose of robbery and provides them with arms for that 
purpose. B and C break into the house, and being resisted by Z, one 
of the inmates, raurder Z. Here, if that murder was ar probable con- 
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sequence of the abetment, A is liable to the punishment provided for 
murder. 
112. Ifthe act for which the abettor is liable 
Abettor when i. UNder the last preceding Section is 
able to cumulative committed in addition to the act 
herrea ‘el fe abetted, and constitutes a distinct of- 
done. fence, the abettor is liable to punish- 


ment for each of the offences. 


Mlustration. 


A instigates B to resist by force a distress made by a public 
servant. B, in consequence, resists that distress In offering the re- 
sistance, B voluntarily causes grievous hurt to the officer executing the 
distress. As B has committed both the offence of resisting the distress, 
and the offence of voluntarily causing grievous hurt, B is liable to 
punishment for both these offences ; and if A knew that B was likely 
voluntarily to cause grievous hurt in resisting the distress, A will also 
be liable to punishment for each of the offences. 


113. When an act is abetted with the intention 

Liability of abet- 07 the part of the abettor of causing 
tor for an effect & particular effect, and an act for 
caused by the act which the abettor is liable in conse- 
abetted different 
from that intended quence of the abetment causes a dif- 
by the abettor. = ferent effect from that intended by the 
abettor, the abettor is lable for the effect caused, in 
the same manner and to the same extent as if he 
had abetted the act with the intention of causing 
that effect, provided he knew that the act abetted 
was likely to cause that effect. 


Illustration, 


A instigates B to cause grievous hurt to Z. B, in consequence of the 
instigation, causes grievous hurt to Z. Z dies in consequence. Here, 
if A ae that the cigs hurt abetted was likely to cause death, A 
is liable to be punishe 
114. Whenever any person who, if absent, would 
Abettor, present be liable to be punished as an abettor, 
when offence is is present when the act or offence for 
ce which he would be punishable in con- 
sequence of the abetment is committed, he shall be 
deemed to have committed such act or offence. 


d with the punishment provided for murder. 


115. Whoever abets the commission of an offence 


Abetment of an 
offence punishable 
with death or trans- 
portation for life, if 
the offence be not 
committed in con- 
sequence of the a- 
betment. 
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punishable with death or transporta- 
tion for life, shall, if that offence be 
not committed in consequence of the 
abetment, and no express provision is 
made by this Code for the punishment 
of such abetment, be punished with 
imprisonment of either description for 


a term which may extend to seven years, and shall 


If an act which 
causes harm be done 
in consequence of 
the abetment. 


also be liable to fine ; and if any act 
for which the abettor is liable in con- 
sequence of the abetment, and which 
causes hurt to any person, is done, the 


abettor shall be liable to imprisonment of either des- 
cription for a term which may extend to fourteen 
years, and shall also be liable to fine. 


Illustration. 


A instigates B to murder Z. The offence is not committed. If B 
had murdered Z he would have been subject to the punishment of death 
or transportation for life Therefore A is liable to imprisonment for a 
term which may extend to seven years, and also to a fine; and if any 
hurt be done to Z in consequence of the abetment, he will be liable 
to imprisonment for a term which may extend to fourteen years, and 
to fine. 


116. Whoever abets an offence punishable with 


Abetment of an 
offence punishable 
with imprisonment, 
if the offence be not 
committed in conse- 
quence of the abet- 
ment. 


imprisonment shall, if that offence be 
not committed in consequence of the 
abetment, and no express provision is 
made by this Code for the punishment 
of such abetment, be punished with 
imprisonment of any description pro- 


‘¥ided for that offence, for a term which may extend 
to one-fourth part of the longest term provided for 


ff the abettor or 
the person abetted 
be a public servant 
whose duty it is to 
prevent the offence. 


that offence, or with such fine as is 
provided for that offence, or with 
both ; and if the abettor or the person 
abetted is a public servant, whose 
duty it is to prevent the commission 


of such offence, the abettor shall be punished with 
imprisonment of any description provided for that 
offence, for a term which may extend to one-half of 
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the longest term provided for that offence, or with 
such fine as is provided for the offence or with both. 


Illustrations. 


(a) A offers a bribe to B, a public servant, as a reward for showing 
A some favour in the exercise of B’s official functions, B refuses to ac- 
cept the bribe, A is punishable under this Section. 

(>) A instigates B to give false evidence. Here, if B does not give 
false evidence, A has nevertheless committed the offence defined in this 
Section, and is punishable accordingly. 

(c) A, police officer, whose duty it is to prevent robbery, abets the 
commission of robbery. Here, though the robbery be not committed, 
A is liable to one-half of the longest term of imprisonment provided for 
that offence, and also to fine. 

(d) Babets the commission of a robbery by A, a police officer, 
whose duty it is to prevent that offence. Here, though the robbery be 
not committed, B is liable to one-half of the longest term of imprison- 
ment provided for the offence of robbery, and also to fine, 


117. Whoever abets the commission of an offence 

' . by the public generally, or by any 
Abetting the com- ‘ 

miggon of an of. “umber or class of persons exceeding 


doce hy the: penis, ten, shall be punished with imprison- 
oorene =” «ment of either description for a term 


which may extend to three ycars, or 
with fine, or with both. 


Illustration, 
A affixes in a public place a placard, instigating a sect consisting of 
more than ten members, to meet at a certain time and place for the 


purpose of attacking the members of an adverse sect while engaged in 
® procession. A has committed the offence defined in this Section, 


The English law used to divide Criminals, into four classes, accord- 
ing to the manner in which they were connected with the act. They 


were either, principals in the first or second degree, or accessaries be- 
fore or after the fact. 


A principal in the first degree is defined fo be, one who, either 


actually or constructively, is the immediate perpetrator of the crime. 
(Arch. 4.) 


A principal in the second degree is, one who is present, aiding and 
abetting, at the commission of the fact. (Ibid.) 


An aceessary before the fact is he who, being absent at the time of 


the felony committed, doth yet procure, council, command, or abet 
another to commit a felony, (Arch. 71.) 


An accessary after the fact is one, who Knowing a felony to have 


been committed by another, receives, relieves, comforts, or assists the 
felon, (Arch. 10.} 
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The three first classes are included under the general term abettor, 
or defined by (ss. 107, 108.) The person pointed to in s. 108. Exp. 
3, would have been termed a principal in the first degree. (See Reg. 
v. Butcher 28 L. J. M. C. 14.) A principal in the second degree would 
come under clause 2 of s. 107, and an accessary before the fact ander 
clause 1. ‘here is nothing in this chapter whieh applies to aeces- 
saries after the fact. All of the sections refer to something done prior 
to, or at the time of the commission of the act, not to assistance or 
concealment rendered after the crime is accomplished. This is treated 
of under the head “‘ Hatbouring” which will be found in ss. 130, 136, 
212, 216. 


A person is said to instigate another to an act, when he actively 
suggests and stimulates him to the act, by any means or language, 
direct or indirect, whether it take the form of express solicitation or of 
hints, insinuafion, or encouragement. (Arch. 8.) But a mere acquies- 
cence or permission does not amount to an instigation. 


‘* Asif A says he will kill J. S. and B says you may do your pleasure for 
me, this makes not B accessary.” (I Hale 616.) 


There seems at first to be some contradiction between clause 2 of s. 
107, and ss. 115 and 116. The former seems to imply that some 
abetments are only offences if something follows upon them ; the latter 
that an abetment ts an independent crime, irrespective of ulterior re- 
sults. I conceive that the legislature contemplated two sorts of abet- 
ment, active and inactive. An active abetment, such as instigation, 
is in itself punishable, though nothing comes of it. But an inactive 
abetment, as where a person consents to take part in a conspiracy 
pressect upon him by others, is only a crime where some overt-act is 
done in consequence. 


By English law, it is laid down that, if 


‘© A commands B to kill C, but before the execution thereof A repents, 
and countermands B, and yet B proceeds in the execution thereof, A is not 
accessary, for his consent continues not, and he gave timely countermand 
to B. But if A had repented, yet if B had not been actually countermanded 
oe dois fact committed, A had been accessary.” (I Hale 618, 2 Hawk 

Ps 83 ) 


The doctrine is contrary to the general principle of English law, 
which will not suffera party who has once committed a crime to 
purge it by subsequent acts, as for instance, in the case of larceny, 
even by restitution. (Arch. 274.) No such exception is hinted at in 
the Code, and I conceive the principle would be too dangerous:in its 
application to render its introduction desirable. 


; What is meant by the phrase “ illegal omission,” whieh is mentioned 
ins. 107. cl. 3, as one of the ways by which a person may abet 
an act ? By English law a man does not become an accessary b 

mere non-feasance, as for instance withliolding assistince which le 
had it in his power to give ; concealment of an intended crime, of 
which he has information. (Arch. 8.) Ido not imagine that the 
framers of the Code interided to alter this rule. It seems to me that 
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the ‘‘ omission” must be one which has an active effect in bringing 
about the result ; that it must be one of the chain of facts by which 
the crime is accomplished, and that it will not be sufficient if it is 
merely an omission to do something which might prevent the crime. 
For instance if a servant were intentionally to leave a door unlocked, 
in order to facilitate the entrance of a burglar; if a nurse were in- 
tentionally to refrain from giving a sick man his medicine, in order 
to hasten his death ; there would be illegal omissions by which the 
crimes were aided. The mere passive assistance afforded by conceal- 
ment of facts which might be disclosed, is rendered punishable by 
ss, 118, 119 and 176. 


These remarks apply with still greater force tos. 107 cl. 8, Exp. 1, 
where the “ wilful concealment” which amounts to abetting must be of a 
material fact, which the party is bound to disclose, by which something 
is voluntarily caused or procured. The latter words point clearly to an 
active, and not merely a passive part in the result arrived at. For 
instance a witness at a trial who voluntarily concealed a material fact, 
in pursuance of a conspiracy to get an innocent man executed, (See 
ss. 194, 195,) would be an abettor under this Section. Accordingly 
in England the balance of authority seems to be in favour of the posi- 
tion that giving false evidence against an innocent man to procure his 
execution would be murder. (1 Russ. 494, notes g.and 4.) In Scot- 
land however it is said that such a crime could only be punished as 
perjury or conspiracy. (Alison Crim. L. 73.) 


Three different states of facts may arise after an abetment. First, no 
offence may be committed. In this case the offender is punishable un- 
der ss. 115, and 116 for the mere attempt to cause crime. Secondly, 
the very act at which the abetment aims may be committed, and will 
be punishable under ss. 109, and 110. Lastly, some act different, but 
naturally flowing from the act abetted, may be perpetrated, in which 
case the instigator will fall under the penalties of ss. 111—113. 


S. 118 may lead to dangerous laxity, unless the proper interpreta- 
tion is put upon the concluding proviso. The law assumes that a man 
knows and contemplates the natural result of his acts, and will not 
permit him to escape the consequence of his acts by merely pleading 
ignorance. Such ignorance can at most amount to recklessness or 
indifference, which is no excuse. Take for instance the illustration 
in the text. If the grievous hurt instigated by A were the maiming of 
L, under the effects of which he died, no Court of Justice could allow 
him to plead ignorance of this probability as rendering his offence less 
than murder. (Arch. 522, Alison Crim. L. 3.) As Lord Justice 
Clerk laid down the law in one case in Scotland, (Alison Crim. L. 4.) 

‘* This was an instance of absolute recklessness and utter indifference 


about the life of the sufferer ; and the law knows no difference between 
the guilt of such acase, and that of an intention to destroy.” 


118. Whoever, intending to facilitate or knowing 
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Concealing ade it to be likely that he will thereby 
sign to commit an facilitate the commission of an offence 
with death or trans. punishable with death or oe 
portation for life— tion for life, voluntarily conceals, by 
any act or illegat ¢rssion, the existence of a design 

‘to commit such offence, or makes any 
conte representation which he knows to be 
false respecting such design shall, if 
that offence be committed, be punished 
with imprisonment of either descrip- 
tion for a term which may extend to seven years, or 
if the offence be not committed, with imprisonment 
of either description for a term which may extend to 
three years: and in either case shall also be liable 
to fine. 


If the offence be 
not committed. 


Lilustration. 


A knowing that dacoity is about to be committed at B, falsely informs 
the Magistrate that a dacoity is about to be committed at C, a place in 
an opposite direction, and thereby misleads the Magistrate with intent 
to facilitate the commission of the offence. The dacoity is committed 
at B in pursuance of the design. A is punishable under this Section, 

119. Whoever, being a public servant, intending 

A public servant to facilitate or knowing it to be likely 
concealing a design that he will thereby facilitate the com- 
to commit an of- ed ae 
fence which itishis missionof an offence, the commission of 
duty to prevent— which it 1s his duty as such public ser- 
vant to prevent, voluntarily conceals, by any act or 
ulegal omission, the existence of a design to commit 

Ifthe offence be Such offence, or makes any representa- 
committed. tion which he knows to be false res- 
pecting such design, shall, if the offence be committed, 

If the offence be be punished with imprisonment of any 
penuh “see description provided for the offence, 

. for a term which may extend to one- 
half of the longest term of such imprisonment, or 
with such fine as is provided for that offence, or with 

Ifthe offence be both ; or if the offence be punishable 
not committed. with death or transportation for life, 
with imprisonment of either description for a term 
which may extend to ten years; or, if the offence be 


12 CONCEALMENT OF OPFEMERS. 


not committed, shall bg punished with imprisonment 

of any description. wii A for the offence, for a term ‘ 
which may extend to one-fi part of the longest 

term of such imprisonment, or with such fine as is 

provided for the offence, or with bath,.. 


a, Iilustration. 


A, an officer of police, being teeally bound to give information of all 
designs to commit robbery which may come to his knowledge, and 
knowing that B designs to commit robbery, omits to give such rage 
tion, with intent to facilitate the commission of that offence. Hate A 
has by an illegal omission concealed the existence of B’s design, and is 
liable to punishment according to the provision of this Section. ‘> .. 


120. Whoever —s to facilitate or knowing 

es it to be likely that he will thereby 
sign to commit an facilitate the commission of an offence 
offence punishable punishable with imprisonment, volun- 
withaaprigonm’=* tarily conceals, by any act or illegal 
omission, the existence of a design to 
commit such offence, or makes any 
representation which he knows te be 
false respecting such design, shall, if 
the offence be committed, be punished 
with imprisonment of the description provided for the 
offence, for a term which may extend to one-fourth, 
and, if the offence be not committed, to one-eighth 
of the longest term of such imprisonment, or with 
such fine as is provided for the offence, or with both. 


If the offence be 
committed, 


If not committed. 


There seems a good deal of confusion in the conception of these two 
Sections, and with one exception it seems difficult to see the difference 
between the offence aimed at and that of abetting. The facts stated in 
the illustration to s. 118 clearly amounted to an act by which the 
doing of the dacoity was intentionally aided, and therefore came ex- 
pressly under the definition given ins. 107. Should the offence be 
punished with 7 years imprisonment under s. 118, or with transpor- 
tation for life under s. 1u9? The real force of the Sections will 
arise in the cases alluded to, (Ante pp. 69-70) under s, 107, where 
there is no active aid given, but merely passive concealment. These 
will present no difficulty where there is a positive misstatement, as 
for instance where a Villager knowing that his neighbour had started 
off gn a Gangrobbery, should give false answers to the Police as to 
the man’s absence from home, the cause of it, the direetion he had 
taken, the fact of his being armed or the like. But what will be the 
law, where he simply abstains from giving information which is in his 
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power ? This must come under the words “ ‘illegal omission.” Now 
according to English law the mere omission to give information is 
only illegal in the case of treason or felony. This was known by the 
term mésprision, and is defined by Lord Hale (vol. 1. 374) as being 
‘“‘ when a person knows of a treason or felony, though no party or con- 
senter to it, and doth not reveal it in convenient time.”” There was 
no such offence as misprision ofa misdemeanour. This distinction is 
not however maintained in the present Code, which applies to the conceal- 
ment of all offences, except those which are merely punishable with fine. 


It is probable however that the word “ illegal” is intended to draw 
the distinction between cases in which an omission of this nature 
might be lawful and those in which it might not. It could hardly be 
contended that a pasty who hears of an intended robbery is bound to 
start off to a distance in search of the police, in the heat of the day, or 
the darkness of night, or to the neglect of pressing business. Nor is 
a person bound to hurry off to communicate an intended crime, of 
which he has been informed, but upon evidence which he sees reason 
to doubt. No definite rule can be laid down, but it is clear that in 
all such cases the certainty of the information, the amount of belief 
reposed in it, the emergency of the occasion, and the facility for com- 
municating the design to those who would be able to avert it, must all 
be taken into consideration. The circumstances must almost be such 
as to render the party accused an accomplice in the guilt of the princi- 
pal offenders. 


The Code is stricter in its penalties upon public servant, (s. 21) 
who conceal any offence which it is their duty to prevent. In this 
case every omission 1s illegal, and justly so, because every such 
omission is a direct breach of the duty which they are paid to perform. 
It must be observed, however, that this Section only applies in re- 
ference to offences which it was their “‘ duty as such public servants 
to prevent,” It would be no part of the duty of a revenue officer, or 
judicial subordinate to prevent a riot, nor of a police constable to sce 
to the accuracy of the village accounts. 





CHAPTER VI. 
OF OFFENCES AGAINST THE STATE. 


Waging, or at- 121. Whoever wages war against 
tempting to, wage the Queen, or attempts to wage such 
war, or abetting the P 
weging of war a War, or abetsthe waging of such war, 
gainst the Queen. ~— shall be punished with death, or trans- 
portation for life, and shall forfeit all his property. 

Illustration, 


“(a) A joins an insurrection against the Queen. A has committed 
rs offence defined in this Section, = 
10 
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(b) Ain India abets an insurrection’ against the Queen’s Govern- 
ment of Ceylon by sending arms to the insurgents. A is guilty of abet- 
ting the waging of war against the Queen. 


The offence of waging war under s, 121 is the same as that which 
in the English Statute of ‘Treasons—25 Edw. ITIL. st. 5. c. 2, was styled 
levying war. No specified number of persons is necessary to con- 
stitute the offence ; three or four will constitute it as fully as a thon- 
sand. (Arch. 698.) ‘Though of course the smallness of the numbers 
would be most important as a matter of evidence, for the purpose of 
negativing any treasonable design. Nor is it necessary to show that 
there was any of the usual pageantry of war, such as military 
weapons, banners or drums, or any regular consultation before 
the rising. (Fost. 208.) ‘Ihe possession of arms is indeed spoken 
of as one of the elements in the offence, but this 1 conceive is also 
merely a matter of evidence. Numbers sufliciently overwhelming 
would make arms unnecessary, or censure their beme speedily ob- 
tained. Nor is it necessary that any blows should actually be 
fought. “ Listing and marching are sufficient overt-acts, without 
coming to a battle.” (Hoster 218.) 


The mere fact of an armed assembly meeting and marching, or even 
fighting will not of itself constitute a waging of war. It must be 
by some public and premeditated plan, for some public and gene- 
ral purpose. The law upon this point cannot be better laid down 
than in the words of the Statute of Edw. ILL, whieh was declara- 
tory of the Common Jaw upen the point, as explained by Mr. Jus- 
tice Foster. Jhis connnentary deserves especial comment from the cir- 
cumstance that if was accepted as being the authoritative exposition of 
the law, by the present Lord Campbell, when Attorney General, and 
prosecuting for the Crown in a Case of Iligh Treason. ([rosts case 


90.& 2. 141.) 


‘¢ The true criterion therefore in all these cases is Quo animo did the 
parties assemble? Forif the assembly be upon account of some private 
quarrel, or to take revenge on particular persons, the Statute of treasons 
hath already determmed that point in favour of the subject. If, saith 
“the statute, any man ride armed openly, or secretly with men of arms 
‘against any other to slay or to rob him, or to take and keep him till 
‘he make fine for his deliverance, it 18 not the mind of the King nor 
“his Couneil, that in such case 1¢ shall be judged treason ; but it shall 
‘*be judged felony or trespass according to the law of the land of old 
“time used, aud accurding as the case requireth.” 


The words of the first clause descriptive of the offence, ‘ if any man 
ride armed openly or secretly with men of arms,’ did, in the language 
of those times, mean nothing less than the assembling bodies of men 
friends, tenants or dependants, armed and arrayed in a warlike manner 
in order “to effect some purpose or other by dint of numbers and superior 
strength; and yet these assemblies so armed and arrayed, if wn 
together for purposes of a private nature, were not deemed treasonable.” 

** Though the statute mentioneth only the cases of assembling to kill 
rob or imprison, yet these, i as they are by way of example only, 
will not exclude others which may be brought within the same rule : 
{or the retrospective clause provideth, that if in such case or other like 
it hath been adjudged. What are the other like cases? All cases of the 
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like private nature sre, I apprehend, within the reason and equity of the 
act, The case of the Earls of Gloucester and Hereford, and many other 
cases cited by Hale, some before the statute of treasons, and others after 
it, —those assemblies, thongh attended many of them with bloodshed and 
with the ordinary apparatus of war, were not holden to be treasonable 
assemblies ; for they were not, in construction of law, raised against the 
King or his Royal Majesty, but for purposes of a private personal nature.” 


**Upon the same principle and within the reason and eyuity of the 
statute, risings to maintain a private claim of right, or to destroy particu- 
lar inclosures, or to remove nuisances, which affected or were thought to 
affect in puint of interest the parties assembled fur those purposes, or to 
break prisons in order to release particular persons without any other cir- 
cumstance of aggravation, have not been hulden to amount to levying 
war within the statute.” 


‘‘ And upon the same principle and within the same equity of the sta- 
tute, I think it was very nghtly holden by five of the Judges, that a 
rising of the weavers in and about London to destroy all engine-looma, 
machines which enabled those o. the trade who made use vf them to 
undersell those who had them not, dil not amount to levying war within 
the statute; though great outrages were comnutted on that occasion, not 
only in Louden bat im the adjacent countries, and the magistrates and 
po.ce-officers were resisted and affionted.” 


“Por those judges considered the whole affair merely as a private quar- 
rel between men of the same trade about the use of a particular enyine, 
which those concerned in the risins thought detrimental to them. Five 
of the judges indeed were of a diiferernt opinion; but the Attorney-Ge- 
neral thought proper to proceed against the defendants as for a riot only.” 


“But every insurrection which in judgment of law is intended against 
the person of the King, be it to dethrone or imprison lim, or to oblige 
him to alter his measures of Government, or to remove evil counsellors from 
about him, these rmangs all amount to levyimg war within the statute, 
whether attended with the pomp and circumstances of open war or not; 
and every conspiracy to levy war for these purposes, though not treason 
within the clause of levying war, 14 yot an overt act within the other clause 
of compassing the King’s death. For these purposes cannot be effected by 
numbers and open force without manifest danger to his person.” 


“ Insurrections in order to throw down all inclosures, to alter the esta- 
blished law or change religion, to inhance the price of all labeur or to open 
all prisons, —all risings in order to effect these innovations of a public and 
general coacern hy an armed furce are, in construction of law, Ingh treason, 
within the clause of levying war: for though they are not levelled at the 

erson of the King, they are agaiust his Royal Majesty ; aud besides, they 

ave a direct tendency to dissolve all the bonds of Society, and to destroy 
all property aud all government too, by miunbers and an armed force. — In- 
surrections Likewise for redressing national grievances, or for the expulsion 
of foreigners in geueral, or indeed of any single nation living here under the 
protection of the King, or for the reformation of real or imaginary evils of 
a public nature and in which the insurgents have no special interest, —risings 
to effect these ends by force and numbers are, by construction of law, within 
the clause of levying war: for they are levelled at the King’s Crown and 
Royal Dignity.” (Foster 203—211.) 


In a case which is charged as being the offence of waging war, the 
prisoners are not bound of necessity to show what was the object and 
meaning of the acts done. The onus rests upon the prosecution not 
only to make out the facts but the motives which constitute the of- 
fence. (Reg. v. Frost 9 C. & P. 129.) These will in general be easily 
ascertained, since the language an‘l acts of those engaged in the same 
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common enterprise will all be admissible for the general purpose of 
showing the objects and character of the assembly. Accordingly in 
the case of Reg. v. Hunt (8. B. & A. 566) where Hunt and others 
were indicted for unlawfully meeting together for the purpose of exciting 
disaffection, it was held that resolutions proposed at a former mecting 
nt which he had presided, were admissible as showing the inteution of 
those who assembled at the second meeting, both having avowedly the 
same object. The meeting in question was attended by large bodies 
of men who came from a distance, marching in regular military order, 
and it was held to be admissible evidence of the character and inten- 
tion of the meeting, to show that within two days of the same, con- 
siderable numbers of men were seen training and drilling before day- 
break, at a place from which one of these bodies had come to the mect- 
ing ; and that on their discovering the person who siw them, they ill- 
treated them, and forced one of them to swear never to be a King’s 
man again. Also, that it was admissible evidence for the same pur- 
pose to show, that another body of men in their progress to the meet- 
ing, in passing the house of the person who had been so illtreated, 
exhibited their disapprobation of his conduct by hissing, And in- 
scriptions, and devices on banners and flags, displayed at a meeting 
were held to be admissible evidence for the same purpose. 


Nothing is said in this Code as to the evidence necessary to prove a 
charge of waging war; and therefore [ presume it was intended to 
Icave the law.as it was formerly in cases of High Treason. A larger 
amount of proof was required to establish this crime on account of 
its greater onormity, and the severity of the punishment which ensued. 
Accordingly it has long been the Jnelish law, that 

‘¢ There must be two witnosses to prove the treason, both of them to the 
same overt-act, or one of them to one, and the other of them to another 
overt-act, of the same treason ; unless the defendant shall willingly, with- 
out violence, confess the same. And if the jury do not give credit to both 
witnesses, the defendant shall be acquitted. But one witness is sufficient 


to prove a collateral fact; as that the defendant is a natural born subject, 
or the like.” (Arch. 597.) 


And so by the Indian Evidence, Act 2 of 1855, s. 28, treason is 
made an exception to the general rule that the cvidence of a single 
witness is sufficient. 


122. Whoever collects men, arms, or ammuni- 
Gilleching: Sank tion, or otherwise repares to wage 
ke. with the inten- War with the intention of either wag- 
tion of waging war ; . 
against the Queen, 10g OT being prepared to wage war 
against the Queen, shall be punishod 
with transportation for life or imprisonment of either 
description for a term not exceeding ten years, and 


shall forfeit all his property. 
123. Whoever by any act, or by any illegal omis- 
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__.. sion, conceals the existence of a design 
Concealing with : : 
intent to facilitate to wage war against the Queen, in- 
a design to wage tonding by such concealment to facili- 

war. * . ° 

tate, or knowing it to be likely that 
such concealment will facilitate, the waging of such 
war, shall be punished with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 


124. Whoever with the intention of inducing or 

heats 86; compelling the Governor-General of 
vernor-General, Go- India, or the Governor of any Presi- 
att comnel o dency, or a Lieutenant-Governor, or 
restrain theexercse & Member of the Council of the Go- 
ofany lawful power. varnor-General of India, or of the 
Council of any Presidency, to excreise or refrain 
from exercising in any manner any of the law- 
ful powers of such Governor-General, Governor, 
Lieutenant-Governor, or Member of Council, assaults, 
or wrongfully restrains, or attempts wrongfully to 
restrain, or overawes by means of criminal force or 
the show of criminal force, or attempts so to over- 
awe, such Governor-General, Governor, Lieutenant- 
Governor, or Member of Council, shall be punished 
with imprisonment of cither description for a term 
which may extend to seven years, and shall also be 
liable to fine. 


125, Whoever wages war against the Govern- 
ment of any Asiatic power in alliance 
Waging war a- : 
gainst any Asiatic or at peace with the Queen, or at- 
power in alliance tempts to wage such war, or abets the 
with the Queen. , : 
waging of such war, shall be punished 
with transportation for life, to which fine may be add- 
ed ; or with imprisonment of either description for 
a term which may extend to seven years, to which 
fine may be added ; or with fine. 


126. Whoever commits depredation, or makes 
Committing de. Preparations to commit depredation, 
predation on the On the territories of any power in alli- 
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territories of any ance or at peace with the Queen, 
power at peace with shall be punished with imprisonment 
the Queen. eae ae ; 
of either description for a term which 
may extend to seven years, and shall also be liable to 
fine and to forfeiture of any property used, or intend- 
cd to be used, in committing such depredation, or 


acquired by such depredation. 


127. Whoever receives any property knowing 
the same to have been taken in the 


Receiving property 1eQy , a 
taken by wurorde. COMMISSION ofany of the offences men 
prodation mention- tioned in Sections 125 and 126, shall 


ots 125 be punished with imprisonment of ei- 

ther description for a term which may 
extend to seven years, and shiall also be liable to fine 
and to forfeiture of the property so received. 


128. Whoever, being a public servant, and having 
Publicservantvo- the custody of any State Prisoner or 
luntarily allowmg Prisoner of War, voluntarily allows 
Prisoner of State or : 
War in his custedy Such prisoner to escape from any place 
ae in which such prisoner is confined, 
shall be punished with transportation for life, or im- 
prisonment of either description for a term which 


may extend to ten years, and shall also be lable 
to fine. 


129. Whoever, being a public servant, and hav- 
ing the custody of any State Prisoner 


Public — servant ys 1 
deshgeutly-saulter O° Prisoner of War, neyligently suf. 
ing Prisoner of State fers such prisoner to escape from any 


vicar” place of confinement in which such 
prisoner is confined, shall be punished 

with simple unprisoninent for a term which may ex- 

tend to tlirce years, and shall also be lable to fine. 


According to English law it would seem that the mere fact of an 
escape is pruad facie evidence of negligence in the part of the keeper. 
For it is his duty to keep the prisoner safely. (Arch. 662.) But this — 
may be negatived on the part of the defendant by showing force, or 
other circunstances which rebut the presumption. No presinnption how- 
ever can be raised froin the mere fact of an escape that it was volun- 
tarily permitted, or that it was knowingly aided or assisted, and ex- 
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press evidence must be brought to this effect, if any conviction under 
ss. 128 or 13) is desired. 


130. Whoever knowingly aids or assists any State 
Aiding escape of,  risoner or Prisoner of War in es- 
riscning orharbour- — caping from lawful custody, or res- 
a a cues or attempts to rescue any such 
prisoner, or harbours or conceals any such prisoner, 
who has escaped from lawful custody, or offers or 
attempts to offer any resistance to the re-capture of 
such prisoner, shall be punished with transportation 
for life, or with imprisonment of eithcr description 
for aterm which may extend to ten years, and shall 
also be liable to fine. 


ELeplanation.—A State Prisoner or Prisoner of 
War who is permitted to be at large on his parole 
within certain limits in British India, is said to escape 
from lawful custody if he goes beyond the limits 
within which he is allowed to be at large. 


CHAPTER VII. 


OF OFFENCES RELATING TO THE ARMY 
AND NAVY. 


131. Whoever abets the committing of mutiny by 
_ an officer, soldier, or sailor in the 
Abetting mutiny, r 4 
or attempting to Army or Navy of the Queen, or at- 
seduce a soldier or tempts to seduce any such officer, 
savor from his duty. 3 ‘ : 6 ‘ 
soldier, or sailor froin his alleviance or 
his duty, shall be punished with transportation for 
life, or with imprisonment of cither description for a 
term wlich may extend to tcn years, and shall also 
be liable to fine. 


132. Whoever abets the committing of mutiny 
by an officer, soldicr, or sailor in the 

Abetment of mu- : ; 
tiny, f mutiny is Army or Navy of the Queen, shall, if 
committed in conse- mutiny be committed in consequence 
quence thereof. : ae 
- of that abctment, be punished with 
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death or with transportation for life, or imprisonment 
of either description for a term which may extend to 
ten years, and shall also be liable to fine. 


133. Whoever abets an assault by an officer, sol- 
dier, or sailor in the Army or Navy 

Abetment of an : 
assault by asoldicr Of the Queen, on any superior officer 

or sailor on his su- me : 2 ; ; 
periee Geiees alien being in the execution of his office, 
in the exccution of Shall be punished with imprisonment 
a of either description for a term which 


may extend to three years, and shall also be liable to 
fine. 


134. Whoever abets an assault by an officer, 
Abetment of such S0ldier, or sailor in the Army or Na- 
assault, if the as vy of the Queon, on any superior offi- 
sault is committed. Cor being in the execution of his office, 
shall, if such assault be committed in consequence of 
that abetment, be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be lable to fine. 


135. Whoever abets the desertion of any officer, 
Abotment of the SOldier, or sailor in the Army or Na- 
desertion of a sol- vy of the Queen, shall be punished 
Sevan with imprisonment of either descrip- 
tion for a term which may extend to two years, or 
with fine, or with both. 


136. Whoever, except as hereinafter excepted, 
Harbonting a de. Knowing or having reason to believe 
serter. that an officer, soldier, or sailor in the 
Army or Navy of the Queen has deserted, harbours 
such officer, soldier, or sailor, shall be punished with 
imprisonment of cither description for a term which 
may extend to two years, or with fine, or with both. 


’ Exception.—This provision does not extend to the 
case in which the harbour is given by a wife to her 
husband. 


' 137. The master or person in charge of a mer- 
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Deserter concealed CL2Dt vessel, on board of which any 
on board merchant Geserter from the Army or Navy of 
iain a the Queen is concealed, shall, though 

ignorant of such concealment, be lia- 
ble to a penalty not exceeding five hundred Rupees, 
if he might have known of such concealment, but for 
some neglect of his duty as such master or person in 
charge, or but for some want of discipline on board 
of the vessel. 


138. Whoever abets what he knows to be an act 

Abetment of act Of insubordination by an officer, sol- 
ef insubordination dier, or sailor in the Army or Navy 
byasoldierorsailor. OF the Queen, shall, if such act of in- 
subordination be committed in consequence of that 
abetment, be punished with imprisonment of either 
description for a term which may extend to six 
months, or with fine, or with both. 


139. No person subject to any Articles of War 
: for the Army or Navy of the Queen, 
Persons subject to : ‘ 
Articles of War not OF for any part of such Army or Navy, 
punishable under ig gubject to punishment under this 
this Code. * i 
Code for any of the offences defined 


in this Chapter. 


140. Whoever, not being a soldier in the Military 

or Naval service of the Queen, wears 

of ns the dress any garb, or carries any token resem- 

bling any garb or token used by such 

a soldier, with the intention that it may be beheved 

that he is such a soldier, shall be punished with im- 

prisonment of either description for a term which: may 

extend to three months, or with fine which may cx- 
tend to five hundred Rupees, or with both. 


Lh 


83 UNLAWFUL ASSEMBLY. 


CHAPTER VIII. 


OF OFFENCES AGAINST THE PUBLIC 
TRANQUILLITY. 


141. An assembly of five or more persons is di- 

signated an “unlawful assembly,” if 

bly. nlawfl assem- the common object of the persons 
composing that assembly, is— 


First. To overawe by criminal force, or show of 
criminal force, the Legislative or Executive Govern- 
ment of India, or the Government ofany Presidency, 
or any Lieutenant-Governor, or any Public Servant 
in the exercise of the lawful power of such Public 
Servant ; or 


Second. To resist the execution of any law, or of 
any legal process ; or 


Third. To commit any mischief or criminal tres- 
pass, or other offence ; or 


Fourth. By means of criminal force, or show of 
criminal force, to any person, to take or obtain pos- 
session of any property, or to deprive any person of 
the enjoyment of a nght of way, or of the use of 
water or other incorporeal right of which he is in 
possession or enjoyment, or to enforce any right or 
supposed right ; or 


Fifth. By means of criminal force, or show of 
criminal force, to compel any person to do what he is 
not legally bound to do, or to omit to do what he is 
legally entitled to do. 


Explanation—An assembly which was not unlaw- 
ful when it assembled, may subsequently become an 
unlawful assembly. 


142. Whoever, being aware of facts which render 
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Being a member 2DY assembly an unlawful assembly, 
ef an unlawful as- intentionally joins that assembly, or 
pomaey: continues in it, is said to be a mefaber 
of an unlawful assembly. 


143. Whoever is a member of an unlawful assem- 
bly, shall be punished with imprison- 
ment of either description for a term 
which may extend to six months, or with fine, or 
with both. 


144, Whoever, being armed with any deadly 

ae weapon, or with any thing which, used 

oining an wun- . ‘ 

lawful "assembly 23 a Weapon of offence, is likely to 
say oe any cause death, isa member of an unlaw- 
ful assembly, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 


145. Whoever joins or continues in an unlawful 
Joining or conti. @8Sembly, knowing that such unlawful 
nuing in an unlaw- assembly has been commanded in the 

fulassembly, know- ‘bed by 1] to di 
ing that it has been MAnner prescribed by law to disperse, 
commanded to dis- shall be punished with imprisonment 

perse. . or ; 
of either description for a term which 


may extend to two years, or with fine, or with both. 


Punishment. 


146. Whenever force or violence is used by an 
unlawful assembly, or by any member 
Force used by one : ae 
member in prose. thereof, in prosecution of the common 
ore of common object of such assembly, every member 
of such assembly is guilty of the 
offence of rioting. 


147. Whoever is guilty of rioting, shall be punish- 

ed with imprisonment of either ‘lemerip- 
tion for a term which may extend to 
two years, or with fine, or with both. 


Punishment for 
rioting. 


148. Whoever is guilty of rioting, being armed 
Rioting, armed With a deadly weapon, or with any 
with a deadly wea- thing which, used as a —, of 
ie offence, is likely to cause death, shall 
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bo punished with imprisonment of either description 
for a term which may extend to three years, or with 
fine, or with both. 


149. Ifan offence is committed by any member 
of an unlawful assembly in prosecution 
Evory member of ; : 
an unlawful assom- Of the common object of that assembly, 
Lily fo jbe deemed or such as the members of that assem- 
committed m prose- Dly knew to be likely to be committed 
chee, “on in prosecution of that object, every 
person who, at the time of the com- 
mitting of that offence, is a member of the same as- 
sembly, is guilty of that offence. 


150. Whoever hires or engages or employs, or 

3 _ promotes or connives at the hiring, 
eee hiring of CDZagement, or employment of any 
persons to join an person to join or become a member of 
unlawful assembly. 

any unlawful assembly, shall be pun- 

ishable as a member of such unlawful assembly, and 
for any offence which may be committed by an 
such person as a ember of such unlawful assembly, 
in pursuance of such hiring, engagement, or employ- 
ment, in the same manner as if he had been a mem- 
ber of such unlawful assembly, or himself had com- 
unitted such offence. 


151. Whoever knowingly joins or continues in any 
. a <i, assembly of five or more persons likely 
Knowingly join- : : 
ing or contuning tO cause a disturbance of the public 
Fay eee por, Peace, after such assembly has been 
sons after it ‘has lawfully commanded to disperse, shall 
ic aa be punished with imprisonment of 
either description for a term which may 


extend to six months, or with fine, or with both, 


Explanation—If the assembly is an unlawful as- 
sembly within the meaning of Section 141 the offen- 
der will be punishable andes Section 145, 


152. Whoever assaults or threatens to assault; or 
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obstructs or attempts to obstruct, any 
Peasant oe public servant in the discharge of his 
vant when suppres- duty as such public servant in endea- 
sing riot, &c. : : 
vouring to disperse an unlawful as- 
sembly or to suppress a riot or affray, or uses, or 
#areatens or attempts to use criminal force to such 
public servant, shall be punished with unprisonment 
of either description for a term which may extend to 
three years, or with fine, or with both. 


153. Whoever malignantly or wantonly, by doing 
any thing which 1s illegal, gives pro- 

rovocation, with vocation to any person, intending or 
intent to cause not. Lnowing it to be likely that such pro- 
If rioting becom- vocation will cause the offence of riot- 
sais ing to be committed, shall, if the of- 
fence of rioting be committed in consequence of such 
provocation, be punished with imprisonment of either 
description for a term which may ex- 
tend to one year, or with fine, or with 
both ; and ifthe offence of rioting be not committed, 
with imprisonment of either description for a term 


which may extend to six months, or with fine, or 
with both. 


Wantonly giving 


If not committed. 


154. Whenever any unlawful assembly or riot 
Owner or occupier #Kes place, the owner or occupier of 
of landon which an the land upon which such unlawful as- 
unlawhul assembly sembly is held or such riot is com- 
| and any person having or 
claiming an interest in such land, shall be punish- 
able with fine not exceeding one thousand Rupees, 
if he or his agent or manager, knowing that such of- 
fence is being or has been committed or having rea- 
son to believe it is likely to be committed, do not 
give the earliest notice thereof in his or their power 
to the principal officer at the nearest Police station, 
and do not, in the case of his or their having reason 
to believe that it was about to be committed, use all 
lawful means in his or their power to prevent it, and 
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in the event of its taking place, do not use all lawful 
means in his or their power to disperse or suppress 
the riot or unlawful assembly. 


155. Whenever a riot is committed for the bene- 
Liability of person fit or on behalf of any person who is 
for whose benefita the owner or occupier of any land res- 
riot is committed. ecting which such riot takes place, or 
who claims any interest in such land, or in the sub- 
ject of any dispute which gave rise to the riot, or 
who has accepted or derived any benefit therefrom, 
such person shall be punishable with fine, if he or his 
agent or manager, having reason to believe that such 
riot was likely to be committed, or that the unlawful 
assembly by which such riot was committed was like- 
ly to be held, shall not respectively use all lawful 
means 1u his or their power to prevent such assembly 
or riot from taking place, and for suppressing and 
dispersing the same. 


156. Whenever a riot is committed for the bene- 
eer fit or on behalf of any person who is 
aability of agent : 
ofowner oroccupier the owner or occupier of any land res- 
for whose benefita necting which such riot takes place, or 
riot is committed. : : ‘ 
who claims any interest in such land 
or in the subject of any dispute which gave rise to 
the riot, or who has accepted or derived any benefit 
therefrom, the agent or manager of such person shall 
be punishable with fine, if such agent or manager, 
having reason to believe that such riot was likely to 
be committed, or that the unlawful assembly by which 
such riot was committed was likely to be held, shall 
not use all lawful means in his power to prevent 
such riot or assembly from taking place, and for sup- 
pressing and dispersing the same. 


157. Whoever harbours, receives, or assembles 
Herbouring per. in any house or premises in his occu- 
eons hired for an pation or charge, or under his control, 
unlawful assembly. ony persons, knowing that such persons 


have been hired, engaged, or employed, or are about 
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to be hired, engaged, or employed, to join or become 
members of an unlawful assembly, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine, or 
with both. 


158. Whoever is engaged or hired, or offers or 

pe eet a attempts to be hired or engaged, to do 
take par in anun. OF assist in doin g any of the acts speci- 
lawful assembly or fied in Section 141, shall be punished 
ee with imprisonment of either descrip- 
tion for a term which may extend to six months, or 
with fine, or with both ; and whoever, being so 
engaged or hired as aforesaid, goes 
armed, or engages or offers to go 
armed, with any deadly weapon or with any thing 
which used as a weapon of offence 1s likely to cause 
death, shall be punished with imprisonment of cither 
description for a term which may extend to two years, 
or with fine, or with both. 


ee 159. When two or more persons, 
ae by fighting, in a public place, disturb 
the public peace, they are said to ‘‘ commit an affray.” 


160. Whoever commits an affray shall be punished 
with imprisonment of either descrip- 
Be cvirmey aed tion for a term which may extend to 
one month, or with fine which may 

extend to one hundred Rupees, or with both. 


Unlawful assemblies, as defined ins. 141, may either aim at the 
accomplishment of public or of private ends. Where the object in 
view is of a public character, the difference between such an assembly 
and a waging of war under s. 121 may be a very narrow one. What- 
ever amounts to a threat of force, to be employed at some indefinite 
future period, will, as I understand the Section, be an unlawful assem- 
bly. But ifthe object is to carry out the design of the assembly by 
an immediate exercise of force, this would amount to a waging of war. 
Suppose for instance, that during the progress of some obnoxious 
scheme of taxation through the Legislative Council, crowds were to 
assemble every day to hoot the members supposed to be in favour of 
it, or monster processions were to parade the streets as an exhibition 
of the numbers of those opposed to the plan, this would constitute an 
unlawful assembly. But if the procession were to force their way into 


Or to go armed. 
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the Council itself, for the purpose of then and there compelling the 
abandonment of the measure, this would be an actual waging of war. 
And so it was laid down by Lord Mansfield in the case of the Gordon 
riots, where he stated to the jury, 

‘¢ That it was the unanimous opinion of the Court, that an attempt, by 


intimidation aud violence to force the repeal of a law, wasa levying war 
against the king, and high treason.” (Reg. v. Gordon, Doug. 592.) 


It must not however be supposed that mere numbers will make an 
assembly unlawful, where the object is to procure some public result. 
The question will always be, what are the means by which it 
is proposed that the object should be brought about. Public mect- 
ings for the purpose of eliciting, declaring, or altcring public opinion 
upon any State matter are perfectly lawful. Where such meetings 
are for the purpose of petitioning, they have the additional sanction 
of the Bill of Rights (1 Win. & M. st. 2 ¢. 2) in which it is expressly 
laid down, 


‘That it is the right of the subjects to petition the king, and that 
all commitments and prosecutions for such petitioning are illegal.” 


But where such meetings, under the cloak of public discussion or 

titioning, are really used and intended as exhibitions of phvsical 
oree, for the purpose of overawing and intimidating those whose 
conduct they canvass, they will be illegal. The scries of monster 
meetings which were convened by O'Connell throughont Ireland in 
1844 for the purpose of carrying the Repeal of the Union may serve 
as an instance. 


A very common instance of unlawfal assembly is that of tumul- 
tuous meetings, which from the private character of their objects ean- 
not rise to a waging war. Tor instance a caste procession, marching 
in an insulting and defiant manner through streets inhabited by 
another caste, so as to provoke angry passions, or excite to a breach 
of the peace. And so, in times of scarcity, assemblies held to dis- 
cuss the conduct of the merchants in demanding high prices, or 
of the Government in refusing remissions of revenuc, might become 
unlawful, uot from the mere opinions expressed, but from their ten- 
dency to end in violence. Accordingly it has been ruled that 

‘* Any moeting, assembled under such circumstances as, according to the 
opinion of rational and firm men, are likely to produce danger to the tran- 
quillity and peace of the neighbourhood, is an unlawful assembly ; and 
in viewing this question, the jury should take into their consideration the 
way in which the meetings were heli. the hour at which they met, and the 
language used by the persons assembled, and by those who addressed them ; 
and then consider whether firm and rational men, having their families and 
property there, would have reasonable goa’ to fear a breach of the peace, 
as the alarm must not merely be such os would frighten any foolish or 
timid person, but must be such as would alarm persous of reasonable firm- 
ness and courage.” (Arch. 701.) 

“ All persons who join an assembly of this kind, disr ing j 
eficct, aa the sluen cad pay which are kel ta ete aera 
who give countenance and support to it, are criminal parties,” (Thick) 


Clause 4. s. 141 applies equally whethcr thc possession is sought 
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for under colour of title or without it, and whether the right which is 
asserted is a valid, or an invalid one. ‘The object of the clause is the 
same as that of the old English Statute, 5 Ric. IT. st. 1. ¢. 7, against 
forcible entriés, and is to prevent breaches of the peace, by compecl- 
ling every one who asserts rights which may be contested, to do so 
under the authority of law. 


Upon this Statute it has been held, that in order to make an entry 
forcible, 

** It seems clear that it ought to be accompanied with some circumstan- 
ces of actual violence or terror; and therefore that an entry which had no 


other force than such as is implied 2 ie law 1n every trespass whatsoever, 
is not within the Statute.” (1 Hawk. 500.) . 


I conceive that the same principle is expressly pointed to through- 
out s. 141 by the epithet ‘ criminal” qualifying force. It must be 
force used, or intended to be used, for the purpose of overcoming re- 
sistancc, by causing fear, injury, or annoyance. (s. 350.) Accordingly 
Mr. Serjeant Hawkins says, (1 Hawk. 501.) 

‘< It is to be observed, that wherever a man, either by his behaviour or 
speech, at the time of his entry, gives those who are in possession of tho 
tenements which he claims, just cause to fear that he will do them some 
bodily hurt, if they will not give way to him, his entry is esteemed for- 
cible, whether he cause such a terror by carrying with him an unusual 
number of servants, or by avowing himself in such a manner, as plainly indi- 
cates a design to back his pretensions by force, or by actually threaten- 
ing to kill, maim or beat those who shall continue in possession, or by 
giving out such speeches as plainly imply a purpose of using force against 
those who shall make any resistance.” 


The foree or violence which is necessary to render the members of 
an unlawful assembly guilty of rioting must be some act done ‘ in 
prosecution of the common object of such assembly.” (s, 146.) For 
instance a gathering of rvots to prevent a revenne oflicer from distrain- 
ing would be an unlawful assembly under s. 14d. cl. 5, and if any 
one of them were to beat the officer, or rescue the goods seized, this 
would be a riot for which one of the resisting party would be liable, 
even though he took no part in such act. And justly so, for the 
countenance and assistance of those who committed no violence ren- 
dered possible the conduct of those who actually committed it. But 
ifa fight were to spring up between two of the persons unlawfully 
assembled, this would only make them individually responsible, aud 
not convert the assembly into a riot. 


Not only the object primarily intended, but every thing which 
naturally or necessarily follows from the prosecution of that object 
will be consideretl to have been contemplated by those who take part 
in it, and they will be held responsible for it. (s. 149.) And so ac- 
cording to English law ; 

‘‘ If several persons combine for an unlawful purpose, or for a purpose 
to be carried into effect by unlawful means ; particularly if it be carried 
into effect notwithstanding any opposition that may be offered against it ; 
and one of them in the prosecution of it, kill a man, 1t is murder in all 
who are present, whether they actually aid or abet re aah provided he 
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death were caused by the act of some one of the party in the course of his 
endeavours to effect the common object of the assembly. But the act 
must be the result of the confederacy ; for if several are out for the purpose 
of committing a felony, and upon alarm and pues run different ways, and 
one of them killa pursuer to avoid being taken, the others are not to be 
considered as principals in that offence.” (Arch. 800.) 


The essence of an affray (s. 159) consists in the publicity of the 
place and the disturbance of the public peace ; and therefore a quarrel 
among several persons in a private room, where there is no one to be 
injured but themselves, will only amount to an assault and battery by 
each. (1 Russ. 291.) 

‘‘ It is no ground for a total remission of sentence that a party engaged 
in an affray Was not the aggressing party; though the Court in awarding 


punishment may admit the circumstance to operate in mitigation of punish- 
ment.” (I. M. Dig. 124, § 633. M. Dig. 105. § 4.) 


Just as the opposite state of facts will go in aggravation. (3 M. Dig. 
105, §. 3.) 

I understand the above dictum only to apply to cases where the 
party assailed was not forced into the affray in actual self-defence. 
‘There are many cases of insult, and even slight personal violence which 
would not compel a forcible resistance, and if im such a case, retalia- 
tion brought on an affray, both would be culpable, though not in 
equal degrees. But where the affray arose out of a boundary disputes 
between the villages of K. and A., in which several persons were killed 
and wounded ; the I’. U. held, that as the villagers of A. had in the 
first instance endeavoured to scttle the dispute by treaty, and had 
throughout the affray acted on the defensive, they were entitled to an 
acquittal. (3 M. Dig. 117, §. 89.) 


There is one case in which a party can never justify an aflray into 
which he has been led, and that is, where it has arisen in resistance 
to a professedly legal process. Accordingly parties have been sen- 
tenced where they had resisted a distress, which in one case was lawful, 
but irregularly levied, and in another was fraudulent from the very 
first. Because the party alwiys has his remedy in a Court of Justice, 
and respect for the law requires that that which claims to be done 
under its authority, should be set aside only by legal means, and sub- 
mitted to till it is set aside. (1 M. Dig. 123, §. 62, 8 M. Dig. 105, § 2.) 

And so it is expressly enacted by s. 99, that the right of private 
defence does not exist in such cases. 


CHAPTER IX. 


OF OFFENCES BY OR RELATING TO 
PUBLIC SERVANTS. 
161. Whoever, being or expecting to be a public 
Public servant servant, accepts or obtains, or agrees 
taking a gratifice. to accept or attempts to obtain from 
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tion other than le- any person, for himself or for any other 
al remuneration, : ; 

in respectof anofi. person, any gratification whatever, 
sah aee other than legal remuneration, as & 
motive or reward for doing or forbearing to do any 
official act, or for showing or forbearing to show, in 
the exercise of his official functions, favor or disfavor 
to any person, or for rendering or attempting to ren- 
der any service or disservice to any person, with the 
Legislative or Executive Government of India, or 
with the Government of any Presidency, or with any 
Lieutenant-Governor, or with any public servant, as 
such, shall be punished with imprisonment of either 
description for a term which may extend to three 
years, or with fine, or with both. 


Explanations.—“ Expecting tobe a public servant.” 
If a person not expecting to be in office obtains a 
gratification by deceiving others into a belief that 
he is about to be in office, and that he will then serve 
them, he maybe guilty of cheating, but he is not 
guilty of the offence defined in this Section. 


bat) 


“ Gratification.” The word “ gratification” is not 
restricted to pecuniary gratifications, or to gratifica- 
tions estimable in money. 


“ Legal remuneration.” The words “ legal remu- 
neration” are not restricted to remuneration which 
a public servant can lawfully demand, but include all 
remuneration which he is permitted by the Govern- 
ment which he serves to accept. 


“A motive or reward for doing.” A person who 
receives a gratification as a motive for doing what he 
does not intend to do, or as a reward for doing what 
he has not done, comes within these words. 


Lllustrations. 


(a) A, a Moonsiff, obtains from Z, a banker, a situation in Z’s bank 
for A’s brother, as a reward to A for deciding a cause in favor of Z. A 
has committed the offence defined in this Section. 

(6) A, holding the office of Resident at the Court of a subsidiary 
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wer, accepts a lakh of Rupees from the Minister of that power. It 
oes not appear that A accepted this sum asa motive or reward for 
doing or forbearing to do any particular official act, or for rendering or 
attempting to render any particular service to that power with the 
British Government. But it does appear that A accepted the sum as 
a motive or reward for generally showing favor in the exercise of his 
oflicial functions to that power, A has committed the offence defined 
in this Section. 

(c) A,a public servant, induces Z erroneously to believe that A’s 
influence with the Government has obtained a title for Z, and thus 
induces Z to give A inoney as a reward for this service. A has com- 
mitted the offenee defined in this Section. 


162. Whoever accepts or obtains, or agrees to 
. _ accept or attempts to obtain, from any 
eae be arse person, for himself or for any other 
corrupt or Pa person, any gratification whatever as 
neubke servant. & Motive or reward for inducing, by 
corrupt or illegal means, any public 
servant to do or to forbear to do any official act, or in 
the exercise of the official functions of such public 
scrvant to show favor or disfavor to any person, or 
to render or attempt to render any service or disser- 
vice to any person with the Legislative or Executive 
Government of India, or with the Government of 
any Presidency, or with any Lieutenant-Governor, 
or with any public servant, as such, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or 
with both. 


163. Whocver acccpts or obtains, or agrees to 

_. accept or attempts to obtain, from any 
Pri oe person, for hunself or fur any other 
cise of personal in- person, any gratification whatever, as 
quence with a pub- ‘a motive or reward for inducing, by the 
exercise of personal influence, any pub- 

lic servant to do or to forbear to do any official act, 
or in the exercise of the official functions of such pub- 
lic servant show favor or disfavor to any person, or 
to render or attempt to render any service or dis- 
service to any person with the Legislative or Execu- 
tive Government of India, or with the Government of 
any Presidency, or with any Lieutenant-Governor, 
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or with any public servant, as such, shall be punished 
with simple imprisonment for a term which may ex- 
tend to one year, or with fine, or with both. 


Tlustration, 


An advocate who receives a fee for arguing a case before a Judge ; 
a person who receives pay for arranging and correcting a memorial ad- 
dressed to Government, setting forth the services and claims of the 
memorialist ; a paid ageut for a condemned criminal, who lays before 
the Government statements tending to show that the condemnation 
was unjust—are not within this Scction, inasmuch as they do not 
exercise or profess to exercise personal influence, 


164. Whoever, being a public servant, in respect 
of whom either of the offences defined 
Phere nea in the last two preceding Sections is 
servant of the of- committed, abcts the offence, shall be 
fences above defin- Hunished with imprisonment of either 
description for a term which may ex- 


tend to three years, or with fine, or with both. 


Lllustration. 


A is a public servant. B, A’s wife, receives a present as a motive 
for soliciting A to give an offico toa partacular person. <A abets her 
doing so, B is punishable with imprisonment for a term not exceed- 
ing one year, or with fine, or with both. Ais punishable with impri- 
sonment for a term which may extend to three years, or with fine, or 
with both. 


165. Whoever, being a public servant, accepts or 
Public servant op. OVbaims, or agrees to accept or at- 
taining any valu. tempts to obtain, for himself or for 
ae ee, witout any other person, any valuable thing, 
person concerned in without consideration, or for a con- 
any Jroceoding oT sideration which he knows to be in- 
by such public ser- adequate, from any person whom he 
ee knows to have been, or to be, or to be 
likely to be concerned in any proceeding or busi- 
ness transacted, or about to be transacted by such 
public servant, or having any connection with the 
official functions of himself or of any public servant 
to whom he is subordinate, or from any person whom 
he knows to be interested in or ie to the per- 


son so concerned, shall be punished with simple im- 
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prisonment for a term which may extend to two 
years, or with fine, or with both. 


Illustrations. 


(a) A, a Collector, hires a house of Z, who has a settlement case 
pending before him, It is agreed that A shall pay fifty Rupees a 
month, the house being such that, if the bargain were made in good 
faith A would be required to pay two hundred Rupees a month A 
has obtained a valuable thing from Z without adequate consideration. 

(b) A,a Judge, buys of Z, who has a cause pending in A’s Court. 
Government Promissory Notes at a discount, when they are selling in 
the market at a premium. <A has obtained a valuable thing from Z 
without adequate consideration. 

(c) Zs brother is apprehended and taken before A, a Magistrate, 
on a charge of perjury. <A sells to Z shares in a bank at a premium, 
when they are selling in the market at a discount. Z pays A for the 
shares accordingly. The money so obtained by A is a valuable thing 
obtained by him without adequate consideration. 

166. Whoever, being a public servant, knowingly 

| _ disobeys any direction of the law as to 
optic sorvant@is- the way in which he is to conduct 
of the law, with in- himsclf ag such public servant intend- 
to any person, ing to cause, or knowing it to be likely 
that he will, by such disobedience, 

cause injury to any person, shall be punished with 
simple imprisonment for a term which may extend 


to one year, or with fine, or with both. 


Illustration, 

A, being an officer directed by law to take property in execution, in 
order to satisfy a decree pronounced in Z’s favor by a Court of Justice, 
knowingly disobeys that directon of law, with the knowledge that he is 
likely thereby to cause injury to Z. A has committed the offence 
defined in this Section. 

167. Whoever, being a public servant, and being, 
, as such public servant, charged with 
Publicservant fram- . : 
ing an incorrect the preparation or translation of any 
Gocunent with in- document, frames or translates that 
o cause injury. : : 
document in a manner which he knows 
or believes to be incorrect, intending thereby to 
cause, or knowing it to be likely that he may thereby 
cause injury to any person, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 


Sections 162 and 163 only apply to cases where the party who 
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is to exercise corrupt or undue influence, does so for a consideration, 
obtained from a third person. If he does so without receiving any 
gratification, to serve his own private interests, or for the benefit of 
another, whether voluntarily or upon solicitation, no offence will have 
been committed under these Sections. If guilty at all, he can only 
be guilty as an abettor. It will follow therefore, that if the act done 
is not an offence in the public scrvant, it is no offence in the person 
who instigates him to it. Hence a person who of his own accord, 
or without being himself bribed, offers any gratification whatever to a 
public servant will be punishable as an abcttor of the offence in s. 161. 
So, if being in any way connected with the official functions of a 
public servant, he induces him to accept any thing for an inadequate 
consideration, he will have abetted the offence in s. 165. But it is 
no offence in a public servant to yield to mere personal influence, not 
accompanied by what is styled in s. 161 a gratiication, unless by so 
doing he transgresses 8. 166, or s. 217. 


fence if the friend of a party to a civil suit werc by person- 
al influence to induce a Moonsiff to give judgment against the 
defendant contrary to his own conviction, the Moonsiff would be 
guilty under s. 166, and the party who persuaded him would 
be guilty as an abettor. So if the successful solicitations were 
addressed to a Sessions Judge, who acquitted a prisoner in 
consequence, the Judge would be guilty under s. 217, and 
the person who exercised influence as an abettor. But the exercise 
of, or yielding to personal influcnce in the disposal of patronage, the 
conferring of rewards for services, the granting of contracts or the 
like, would be no offence in either of the partics conecrned. If 
however the relative were to resort to threats instead of entreatics, this 
would be an offence under s 189. 


The personal influence referred to in s. 163 seems to mean that in- 
fluence which one man possesses over another, irrespective of the 
merits of the case upon which it is brought to bear. Such considera- 
tions as rank, wealth, power, gratitude, relationship or affection, may 
induce a person to grant to the request of one man what he 
could not to the request of another. But influence cxercised 
solely upon the merits of the casc would seem not to be per- 
sonal influence. If a person who was about to pay a visit ton 
Collector were to accept a sum of money, on the understanding that he 
was to draw the Collector into conversation upon the case, and repre- 
sent it fully to him, such a procecding however indclicato and impro- 
per, would, I conceive, not come under s. 163, provided no personal 
feeling was brought into play. 

‘ 


Under s. 167 it would be no offence if a Cowt translator employed 
in a criminal case were to mistranslate all the documents, for the pur- 
pose of procuring the acquittal of the prisoner, though it would be 
otherwise if he had the contrary motive. Such a case would probably 
come under s. 218, though the omission of the express words nsed 
in s. 167 might make the point doubtful. Where the mistranslation 
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is done intentionally; and does produce injury, it will not be ne- 
eessary to show intention to injure, or knowledge that injury would 
follow. As Lord Mansfield says, : 

‘¢ Where an act, in itself indifferent, if done with a particular intent be- 
comes criminal, then the intent must be proved and found: but when the 
act is of itself unlawful, that is primd facie and unexplained, the proof of 
justification or excuse lies on the defendant and 1m failure thereof the law 
implies a criminal intent.” (5 Burr. 2667.) 


168. Whoever, being a public servant, and being 
Public servant un. legally bound as such public servant 
lawfully engaging not to engage in trade, engages in 
sue trade, shall be punished with simple 
imprisonment for a term which may extend to-one 
year, or with fine, or with both. 


By 33 Geo. ILI. ¢. 52, s. 1387 it is rendered unlawful for any 
Governor-General, or Governor, or any Member of Council of any of 
the Presidencies of India, or for any Collector, Supervisor, or other per- 
son employed or concerned in the Collection of the Revenues, or the 
administration of justice in the provinces of Bengal, Behar, or Orissa, 
or for their Agents or servants, or any one in trust for them; or for 
any of the Judges of the Supreme Court of Judicature to be concerned 
in any trade or traffic whatever whether within or without India. (See 
also 8 and 4 W. IV. c. 85. 8. 76.) Under Reg. IT. of 18035. 64 Col- 
lectors and Assistants to Collectors are forbidden to exercise or carry 
on trade or commerce, directly or indirectly, or to be engaged in any 
bank or house of agency. Nor may they be concerned m the farm- 
ing of the public revenue or in the lending of money to proprictors of 
land, renters, or persons responsible for the public revenue, or in any 
way connected with its management. (Ibid. ss. 60. 61.) So by the 
oath prescribed for a Judge, (Reg. II. of 1802, s. 13. Reg. VII. of 
1827. s.4) he binds himself not to be concerned directly or indirectly 
in any commercial transactions. By 37 Geo. TIT. c. 142.5. 28 the 
Jending of money or any valuable thing by a British Subject to a Na- 
tive Prince is made a nisdemeanour. ere British Snbject is used in 
its restricted sense, as meaning the legitimate son of a British father 
or mother. 


Act 15 of 1848 forbids officers of the Supreme Courts in India, or 
of the Courts for the relief of Insolvent Debtors to carry on any deal- 
ings as banker, trader, agent, factor or broker, either for his own ad- 
vantage, or for the advantage of any other person, except such dealings 
as it may be part of his duty to carry on. 

169. Whoever, being a public servant, and being 
legally bound, as such public servant 
Public servant un- : : : 
lawfully buying or NOt to. purchase or bid for certain pro- 
ceding for proper- perty, purchases or bids for that pro- 
perty, either in his own name or in the 
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name of another, or jointly or in shares with others, 
shall be punished with simple imprisonment for a 
term which may extend to two years, or with fine, or 
with both ; ma the property, if purchased, shall be 
confiscated. 


See Reg. XXVI of 1802. s. 20. and Reg. VI of 1832, s. 2. 


170. Whoever pretends to hold any particular 
Personatingapub- Office as a public servant, knowing that 
lic servant. he does not hold such office, or falsely 
personates any other person holding such office, and 
in such assumed character does or attempts to do an 
act under color of such office, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 


171. Whoever not belonging to a certain class of 
public servants, wears any garb or 
Wearing garb or Carries any token resembling any garb 
carrying token used : 
by public servant or token used by that class of public 
iva fraudulent in- servants, with the intention that it may 
be believed, or with the knowledge 
that it is likely to be believed, that he belongs to that 
class of public servants, shall be punished with im- 
prisonment of either description for a term which 
may extend to three months, or with fine which may 
extend to two hundred Rupees, or with both. 


CHAPTER X. 


OF CONTEMPTS OF THE LAWFUL 
AUTHORITY OF PUBLIC SERVANTS. 


172. Whoever absconds in order to avoid being 

. served with a summons, notice, or or- 
Brod n® 2 der proceeding from any public ser- 
summons or other vant, legally competent, as such pub- 
proceeding from 8 lic servant, to issue such summons, 


public servant, ; : : 
notice, or order shall be punished with 
i3 
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simple imprisonment for a term which may extend 
to one month, or with fine which may extend to five 
hundred Rupees, or with both ; or, if the summons, 
notice, or order is to attend in person or by agent, 
or to produce a document in a Court of Justice, with 
simple imprisonment for a term which may extend 
to six months, or with fine which may extend to one 
thousand Rupees, or with both. 


173. Whoever in any manner intentionally pre- 
. vents the serving on himself, or on any 
ofaaventing service other person, of any summons, notice, 
proceeding, or pre- Or order proceeding from any public 
prating publication orvant, eae competent, as such 
public servant, to issue such summons, 
notice, or order, or intentionally prevents the lawful 
affixing to any place of any such summons, notice, or 
order, or intentionally removes any such summons, 
notice, or order from any place to which it is lawfully 
affixed, or intentionally prevents the lawful making 
of any proclamation, under the authority of any pub- 
lic servant legally competent, as suck public servant, 
to direct such proclamation to be made, shall be 
punished with simple imprisonment for a term which 
may extend to one month, or with fine which may 
extend to five hundred Rupees, or with both ; or, if 
the summons, notice, order, or proclamation is to 
attend in person or by agent, or to produce a docu- 
ment in a Court of Justice, with simple imprison- 
ment for aterm which may extend to six months, 
or with fine which may extend to one thousand Ru- 
pees, or with both. 


174. Whoever, being legally bound to attend in 
m person or by an agent at a certain 
on-attendance . . ; 

in obedience to an Place and time in obedience to a sum- 

order froma pubic mons, notice, order, or proclamation 
servant. , . 

ee from any public servant 

legally competent, as such public servant, to issue 

the same, intentionally omits to attend at that place 
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or time, or departs from the place where he is bound 
to attend before the time at which it is lawful for him 
to depart, shall be punished with simple imprison- 
ment for a term which may extend to one month, or 
with fine which may extend to five hundred Rupees, 
or with both ; or if the summons, notice, order, or 
proclamation is to attend in person or by agent in a 
Court of Justice, with simple imprisonmentfora term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or“with both. 


Tllustrations, 


(a) A, being legally bound to appear before the Supreme Court at 
Calcutta, in obedience to a subpwnu issuing from that Court, inten- 
tionally omits to appear. A has committed the offence defined in 
this Section. 

(b) A, being legally bound te appear before a Zillah Judye, as ao 
witness, in obedience to a summons issued by that Zillah Judge, in- 
tentionally omits to appear, A bas committed the effence defined in 
this Section. 


175. Whoever, being legally bound to produce 

onuieniadies °° deliver up any document to any 
duce a document public servant, as such, intentionally 
wae person Togaly omits so to produce or deliver up the 
bound to produce same, shall be punished with simple 
auch documen’ —_ imprisonment for a term which may 
extend to one month, or with fine which may extend 
to five hundred Rupees, or with both ; or, if the docu- 
ment is to be produced or delivered up to a Court 
of Justice, with simple imprisonment for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 


Llustration, 


A, being legally bound to produce a document before a Zillah Court, 
intentionally omita to produce thesame. A has committed the offence 
defined in this Scction. 

176. Whoever, being legally bound to give any 
ne _. notice or to furnish information on any 

Omission to give : : 
notice or informa. SUbject to any public servant, as such, 
tion to a public intentionally omits to give such notice 


servant by a per- ; — ; ‘ 
son fogally” bound $0 or to furnish such information in the 
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give notice or in- manner and at the time required by 
ieee law, shall be punished with simple im- 
prisonment for a term which may extend to one 
month, or with fine which may extend to five hun- 
dred Rupees, or with both ; or, if the notice or infor- 
mation required to be given respects the commission 
of an offence, or is required for the purpose pre- 
venting the commission of an offence, or in order to 
the apprehension of an offender, with simple impri- 
sonment f@ a term which may extend to six months, 
or with fine which may extend to one thousand Ru- 
pees, or with both. 


177. Whoever, being legally bound to furnish 
a information on any subject to any 
pe ermemng fake public servant, as such, furnishes, as 
true, information on the subject which 
he knows or has reason to believe to be false, shall 
be punished with simple imprisonment for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both ; 
or, if the information which he is legally bound to 
give respects the commission of an offence, or 1s re- 
quired for the purpose of preventing the commission 
of an offence, or in order to the apprehension of an 
offender, with imprisonment of either description for 
a term which may extend to two years, or with fine, 
or with both. 
Illustrations. 


(a) A,a landholder, knowing of the commission of a murder within 
the limits of his estate, wilfully misinforms the Magistrate of the Dis- 
trict that the death has occurred by accident in consequence of the 
bite of a snake. Ais guilty of the offence defined in this Section. 

(b) <A,avillage watchman, knowing that a considerable body of 
strangers has passed through his village in order to commit a dacoity 
in the House of Z, a wealthy merchant residingin a neighbouring place, 
and being bound, under Clause 5 Section vit Regulation ITI 1821 of 
the Bengal Code, to give early and punctual information of the above 
fact to the officer of the nearest Police Station, wilfully misinforms the 
Police Officer that a body of suspicious characters passed through the 
village with a view to commit dacoity in a certain distant place in a 


different direction. Here A is guilty ofthe offence defined in this 
Section. 


178. Whoever refuses to bind himself by an oath 
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Refusing oath (2 State the truth, when required so to 
whendnly sequired bind himself by a public servant legal- 
to take oath by # Jy competent to require that he shall 
so bind himself, shall be punished with 
simple imprisonment for a term which may extend to 
six months, or with fine which may extend to one 
thousand Rupees, or with both. 


179. Whoever, being legally bound to state the 
a truth on any subject to any public 
efusing to answer ‘ 

a public servantan. Servant, refuses to answer any question 
thorized to ques- demanded of him touching that sub- 
ject by such public servant in the cx- 
ercise of the legal powers of such public servant, shall 
be punished with simple imprisonment for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 


180. Whoever refuses to sign any statement 
made by him, when required to sign 
that statement by a public servant lc- 
gally competent to require that he shall 
sign that statement, shall be punished with simple 
imprisonment for aterm which may extend to three 
months, or with fine which may extend to five hun- 
dred Rupees, or with both. 


181. Whoever, being legally bound by an oath 
to state the truth on any subject to 
on cath eenkie any public servant or other person 
servant or person alithorized by law to administer such 
authorized toadm- oath, makes to such public servant or 
other person as aforesaid, touching that 
subject, any statement which is false, and which he 
either knows or believes to be false or does not be- 
lieve to be true, shall be punished with imprisonment 
of either description for a term which may extend to 
three years, and shall also be liable to fine. 


Refusing to sign 
statement, 


182. Whoever gives to any public servant any 
False information, t8formation which he knows or be- 
with intent tocause lieves to be false, intending thereby to 
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» public servant to cause, or knowing it to be likely that 
use his lawful power : j 
to the injury of an. he will thereby cause such public ser- 


other person. vant to use the lawful power of such 
public servant to the injury or annoyance of any 
person, or to do or omit any thing which such public 
servant ought not to do or omit if the true state of 
facts respecting which such information is given were 
known by him, shall be punished with imprisonment 
of either description for a term which may extend to 
six months, or with fine which may extend to one 
thousand Rupees, or with both. 


Illustrations. 


(2) A informs a Magistrate that Z, a police officer subordinate to 
such Magistrate, has been guilty of neglect of duty or misconduct, 
knowing such information to be false, and knowing it to be likely that 
the information will cause the Magistrate to disnuss Z, A has com- 
initted the offence defined in this Section. 

(b) A falsely informs a public servant that Z has contraband salt in 
a secret place, knowing such information to be false, and knowing that 
it is likely that the consequence of the information will be a search of 
Z's premises, attended with annoyance to Z. A has committed the 
offence defined in this Section. 


There is a good deal of uncertainty in ss. 174 to 182 from the use 
of the words “ legally bound” without any explanation, and with 
very few illustrations, as to the cases in which a person is legally 
bound. The instances yiven under s. 174 of persons legally bound 
to attend in obedience to a summons, relate to summonses to give 
evidence before a Court of Justice. Punchayets are also authorized 
to summon witnesses before them. (Reg. v. vii. xii. of 1816.) By 
Reg. xxviii. of 1802. s. 34, cl. 8. Zemindars and other landholders 
possess the power of summoning, and if necessary of compelling, 
the attendance of their tenants for the adjustment of their rents, or 
for measuring lands within their respective estates which may be 
liable to measurement, or for any other lawful purpose. And by Reg, 
iii. of 1831 s. 5 the right of Collectors and ‘Tahsildars to summon 
ryots to attend at the Annual Settlement of revenue, is recognized. 


There is a difference between ss. 176 and 177 and the previous 
Sections 118—120 in this respect, that the offence punishable under 
ss. 118-~120 is only committed when the concealment or mis-repre- 
sentation is done by the person with an intention to facilitate the com- 
mission of an offence, or the knowledge that the offence will be facili- 
tated. In sections 176—177 the guilt consists simply in the breach 
of duty, apart from any ulterior views which the offender may have 
had. In these Sections I conceive that the words “ legally bound” 
refer to some special obligation arising out of the tank or office of 
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the party concerned, different from his ordinary duty as a citizen. 
For instance by Reg xxv. of 1802. 5.15, it is enacted that, 

“ Zemindars shall aid and assist the officers of Government in apprehend- 
ing and securing offenders of all descriptions, and they shall inquire and give 


notice tothe magistrates of robbers or other disturbers of the public peace 
who may be found, or who may seek refuge within their Zemindaries.” 


So by Reg. xi. of 1816, heads of villages and village watchers are 
required to report on all suspicious characters, and other circumstan- 
ces of a criminal nature which come to their knowledge, of course all 
persons directly concerned in the preservation of the peace, and the 
administration of criminal justice, are under an express obligation to 
activity in this respect. (Reg. xi. of 1816. ss. 25. 50.) 

Although however an ordinary person is not bound to voluntecr 
information, except in the cases mentioned at page 73, he is legally 
bound to answer all questions which a publie servant is legally 
entitled to ask him, and concealment or misrepresentation to reply to 
such questions, would subject him to the penalties of these Sections. 
For instance, suppose a gang robbery to have been committed, an or- 
dinary villager would not be legally bound to go and inform the police 
that one of his neighbours had been absent for three days, and had re- 
turned with a wound in his head. But if the police came and question- 
ed lim as to these facts, he would be legally hound to give them true 
answers, and would be punishable if he did not do so. And the case 
would be the same with special statements which a party may he re- 
quired to make. For instance, declarations as to the quantity or valuc 
of dutiable goods; as to the life of a person claiming a pension, 
and the like. 


It is also to be remarked, that whereas ss. 118-120 only refer to 
information relative to the commission of offences, ss. 176-1977 refer 
to any information which the party is legally bound to afford. For 
instance if a tahsildar were called in to report upon the state of the 
crops in his division, or a curnum were directed to supply information 
as to the assessments of his village, any mis-statement or concealment 
would be criminal under these sections, even though no interested 
motive could be shown. Of course where no such motive appeared, it 
would require conclusive evidence to show that the party was in ac- 
tual possession of the information, before any conviction could be ob- 
tained. No crime will be committed under these sections, where a 

ublic officer through negligence is destitute of the knowledge which 
’y proper diligence he might have acquired. 


The word ‘ oath’ is defined in s. 51, so as to include all solemn af- 
firmations and declarations, whether intended to be used in a Court of 
Justice or not. ‘The offence referred to in 8. 178 will however in 
general be committed in judicial proceedings. The same remarks 
apply to the enswing sections 179-181. A Police officer engaged in 
detecting the perpetrator of a crime would be authorised to ask any 
questions tending to throw light upon the matter, and a refusal 
to answer would constitute an offence under s. 179. (See the remarks 
upon ss. 176-177, ante.) 
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183. Whoever offers any resistance to the taking 

of any property by the lawful autho- 

Resistance tothe ritw of any public servant, knowing or 
taking of property ‘ _ ‘ 

by the lawful au- having reason to believe that he is 

thority of # pubic such public servant, shall be punished 

with imprisonment of either descrip- 

tion for a term which may extend to six months, or 

with fine which may extend to one thousand Rupees, 


or with both. 


184. Whoever intentionally obstructs any sale of 

property offered for sale by the lawful 

, Obstructing sal¢ authority of any public servant as such, 
of property offere : er , 

for sale by authori- shall be punished with imprisonment 

ty of @ public ser of either description for a term which 

may extend to one month, or with fine 

which may extend to five hundred Rupees, or with 


both. 


185. Whoever, at any sale of property held by 
the lawful authority of a public servant 
legal prrehase as such, purchasesor bids for any pro- 
or bit property 
offered for sale by perty on account of any person, whe- 
authority ofa PU ther himself or any other, whom he 
knows to be under a legal incapacity 
to poe that property at that sale, or bids for 
such property not intending to perform the obliga- 
tions under which he lays himself by such bidding, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to one month, or 
with fine which may extend to two hundred Rupees, 
or with both. 


Where property is sold for arrears of revenue or rent, it is not com- 
petent for the defaulters or their sureties to purchase it. (Reg. xxvi. 
of 1802, s. 18. xxvii. of 1802. 8.27.) Norcan land so set up for sale 
be purchased by the native officers of the Cutcherries of Collectors, or 
the private servants of Collectors. (Reg. xxvi. of 1802. s. 20.) Nor 
can property distrained for arrears be purchased by the distrainers or 
appraisers. (Reg. xxviil. of 1802. s. 26.) 


186. Whoever voluntarily obstructs any public 
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, servant in the discharge of his public 
Pipessietg Lins functions, shall be aimed with im- 
charge of his public’ prisonment of éither description for a 

term which may extend tothree months, 
or with fine which may extend to five hundred Ru- 
pees, or with both. 


187. Whoever, being bound by law to render or 
paces _, furnish assistance to any public ser- 
mission to assist : . ; . 
public servantwhen Vant in the execution of his public 
ound by law to duty, intentionally omits to give such 
— assistance, shall be punished with sim- 
ple imprisonment for a term which may extend to 
one mogth, or with fine which may extend to two 
hundred Rupees, or with both ; | if such assistance 
be demanden of him bya public servant legally com- 
petent to make such demand for the purposes of ex- 
ecuting any process lawfully issued by a Court of 
Justice, or of preventing the commission of an offence, 
or of suppressing a riot or affray, or of apprehending 
a person charged with or guilty of an offence or of 
having escaped from lawful custody, shall be punish- 
ed with simple imprisonment for a term which may 
extend to six months, or with fine which may extend 

to five hundred Rupees, or with both. 
The persons “ bound by law to render assistance” under s. 187 will 
in general be public officials. There are however some cases in which 


even private persons are bound to render assistance. A slight sketch 
of the English law upon this point may therefore be useful. 


Wherever a felony is committed in the sight of a private person, 
it is his duty to use his best endeavours to arrest the felon, or to raise 
hue and cry upon him, and if he fails to do so, he is punishable with 
fine and imprisonment. (1 Hale. 588.) And even when the felony 
has uot been committed in his presence, still if he knew of it, and kuew 
by whom it was committed, he is bound to take the same immediate 
steps, unless the case admits of going to a Magistrate for a Warrant, 
or calling in the aid of a constable. (2 Hale. 76.) But where the 
case is only one of suspicion, however strong, the arrest of a man by 
@ private person is 

‘*A thing permitted by law and therefore justifiable ; but it is not a 
thing commanded by law, neither is the party punishable if he omits it, as 
in case where it is a known felony, or where done upon hue and cry levied, 
or by an officer, or be he precept; for no man is judge of a man’s suspicion 
but himself.” (2 Hale. 82—84,) vr 
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A Warrant may be addressed to a private person, and he will be 
justified in acting under it. But he is not bound to execute it, and 
may refuse to have auything to do with it. (2 Hale. 110.) But 
where an officer is entrusted with a warrant, and engaged in its exe- 
cution, or even where he is acting lawfully without a warrant, he is 
authorised to call all private persons to his assistance ; 

‘¢ For every man in such cases is bound to be aiding and assisting to these 
officers upon their charge and summons in preserving the peace, and appre- 
hending of malefactors, ey felons. And if any being thereunto called 


shall not give their assistance, they are to be punished by fine and impri- 
soument.” (2 Hale. 86.) 


Hue and cry is the old common law term for an immediate gencral 
pursuit, made freshly after the commission of a felony, in which it 
was the duty, not only of all Constables, but also of all private per- 
sons above 15, the mhabitants of the district, to join, on penalty of 
fine and imprisonment. This hue and cry might be set on foot by 
the warrant of a justice of peace, but this is not necessary, for it 
may be raised by any private person who knows of the felony. The 
. party injured, or other person capable of giving information, should 
proceed at once to the Constable of the district, and give him a full 
account of the circumstances of the case, anda description of the 
person accused, so as to cnable him to judge whether a hue and cry 
ought to be raised. Thereupon pursuit will be made, and as every 
one is bound to join in it, so every one who does join in it is protected, 
even though it turns out that there was no felony committed, or that 
the persons suspected are wholly innocent. But those who raise hue 
and cry without sufficient cause will be punishable with fine and 
imprisonment. (2 Hale. 98-102.) 


The contrivance is as simple as it is efficacious, and there is nothing 
in the state of Society in India which need prevent the practice 
above stated from being carried out here as advantageously as it had 
been in England before the days of Bracton. 


188. Whoever, knowing that, by an order pro- 
eee mulgated by a public servant lawfully 
isobedience to 
an order duly pro- €lpowered to promulgate such order, 
_inulgated by @ pub he is directed to abstain from a certain 
1¢ servant. 5 : 
act, or to take certain order with cer- 
tain a seb in his possession or under his manage- 
ment, disobeys such direction, shall, if such diso- 
bedience causes or tends to cause obstruction, annoy- 
ance, or injury, or risk of obstruction, annoyance, or 
injury, to any persons lawfully employed, be punish- 
ed with simple imprisonment for a term which may 
extend to one month, or with fine which may extend 
to two hundred Rupces, or with both ; and if such 
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disobedience causes or tends to cause danger to 
human life, health, or safety, or causes or tends to 
cause a riot or affray, shall be punished with im- 
prisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 


Explanation.—It is not necessary that the offender 
should intend to produce harm, or contemplate his 
disobedience as likely to produce harm. It 1s suffi- 
cient that he knows of the order which he disobeys, 
and that his disobedience produces, or is likely to 
produce harm. 


Lllustration. 


An order is promulgated by a public servant lawfully empowered to 
promulgate such order, directing that a religious procession shall not 
pass down a certain street. A knowingly disobeys the order, and 
thereby causes danger of riot. A has cominitted the offence defined 
in this Section. 


The validity of the order is immaterial, provided the order is pro- 
mulgated by a pnblic servant ina matter over which he has jurisdic- 
tion. But where the order is given by a person who had no authority 
whatever to pass such an order, the persons against whoin it is direct- 
ed would be entitled to treat it as a mere nullity. For instance, a 
Magistrate has power to order a person to refrain from interfering with 
property claimed by another, but he has no power to order property to 
be sold, and any person affected by such order would be justified in 
setting it at nought. 


189. Whoever holds out any threat of injury to 
miei ee tire SN public servant, or to any person 
toa public servant, 4 Whom he believes that public ser- 
vant to be interested, for the purpose 
of inducing that public servant to do any act, or to 
forbear or delay to do any act, connected with the 
exercise of the public functions of such public ser- 
vant, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 


190. Whoever holds out any threat of injury to 
Threat of injury 22Y Person for the- purpose of indu- 
to induce any per- Clng that pcrson to refrain or desist 
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son to refrain from . a 
applying for pro- from making a legal application, for 


tection to a public protection against any injury, to any 
sae public servant legally empowered as 
such to give such protection or to cause such protec- 
tion to be given, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to one year, or with fine, or with both. 


I conceive that the injury referred to in the above two sections need 
not necessarily be an illegal injury, and that any threat of harm which 
is not the lawful result of the act itself, is prohibited. For instance 
it is perfectly lawful to prosecute a public servant for bribery. But if 
a suitor were to threaten a Moonsiff with disclosure of an act of bribery, 
in order to influence his decision in a suit pending before him, this 
would be a criminal act. If however an official were about to perform 
an illegal act, it would not be criminal to threaten that he should be re- 
ported and held up to the displeasure of his superiors. For this would 
be merely the lawful result of the act which he was committing. 


CHAPTER XI. 


OF FALSE EVIDENCE AND OFFENCES 
AGAINST PUBLIC JUSTICE. 


191. Whoever, being legally bound by an oath, 

. _ or by any express provision of law to 

donne ise ev state the truth, or being bound by law 

to make a declaration upon any sub- 

ject makes any statement which is false, and which 

e either knows or believes to be false or does not 
believe to be true, is said to give false evidence. 


Explanation 1.—A_ statement is within the mean- 


ing of this Section, whether it is made verbally or 
otherwise. 


Explanation 2.—A. false statement as to the belief 
of the person attesting is within the meaning of this 
Section, and a person may be guilty of giving false 
evidence by stating that he believes a thing which he 
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does not believe, as well as by stating that he knows 
a thing which he does not know. 


Ttlustrationea, 


(2) A, in support of a just claim which B has against Z for one 
thousand Rupees, falsely swears on a trial that he heard Z admit the 
justice of B’s claim. A has given false evidence. 

6) A, being bound by an oath to state the truth, states that he 
believes a certain signature to be the handwriting of Z, when he does 
not believe it to be the handwriting of Z. Here A states that which 
he knows to be false, and therefore gives false evidence. 

(c) A, knowing the general character of 7s handwriting, states 
that he believes a certain signature to be the handwriting of Z; A in 

ood faith believing it to be so, Here A’s statement is merely as to 
is belief, and is true as to his belief, and therefore, although the sig- 
nature may not be the handwriting of Z, A has not given false evidence. 

(d) A, being bound by an oath to state the truth, states that he 
knows that Z was at a particular place on a particular day, not know- 
ing any thing upon the subject. A gives false evidence whotlior Z was 
at that place on the day named, or not. 

(e) A, an interpreter or translator, gives or certifies as a truc inter- 
ear or translation of a statement or document which he is bound 

y oath to interpret or translate truly, that which is not and which he 
does not believe to be a true interpretation or translation. A has given 
false evidence. 


192. Whoever causes any circumstance to exist, 
_ or makes any false entry in any book 
ov nabricating false or record, or makes any document 
containing a false statement, intend- 
ing that such circumstance, false entry, or false state- 
ment may appear in evidence in a judicial proceed- 
ing, or in a proceeding taken by law before a public 
servant as such, or before an arbitrator, and that 
such circumstance, false entry, or false statement, so 
appearing in evidence, may cause any person, who 
in such proceeding is to form an opinion upon the 
evidence, to entertain an erroneous opinion touching 
any point material to the result of such proceeding, 
is said “to fabricate false evidence.” 


Lllustrations. 


(a) A puts jewels into a box belonging to Z, with the intention that 
they may be found in that box, and that this circumstance may cause 
Z to be convicted of theft. A has fabricated false evidence. 

(6) A makes a false entry in his shop book for the purpose of usin 
it as corroborative evidence ina Court of Justice. A has fabrica 
false evidence. 


(c) A, with the intention of causing Z to be convicted of a criminal 
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conspiracy, writes a letter in imitation of Z’s hand-writing purporting 
to be addressed to an accomplice in such criminal conspiracy, and puts 
the letter in a place which he knows that the officers of the police are 
likely tosearch, A has fabricated false evidence. 


The two previous Sections go very much beyond the old criminal 
law as to perjury. Perjury at common law could only be committed 
where the false statement had reference to some judicial proceeding. 
Hence where statutes provided for solemn declarations bemg made, 
or oaths taken in non-judicial proceedings, as for instance under the 
marriage act, it has been customary to add a clause, extending the 
penalties of perjury to any falsehood contained in such declaration. 
Under the present act the distinction only exists in reference to the 
degree of punishment imposed. 


Section 191 includes all cases in which a party is expressly bound 
to make a statement, and a true statement. It does not apply to 
merely voluntary statements such as form the basis of a contract. A 
merchant who returns his income to the Income-tax Commissioners for 
Assessment, is making a statement which he is bound by law to make, 
and to make truly. And so it would be in the case of a person who 
fills up untruly the Municipal Assessment paper which is sent to 
him. But a horse dealer who makes a false statement as to the sound- 
ness of a horse would not come under this Section. He is not bound 
by an oath, or anvthing equivalent ; there is no express provision of 
law which binds him to state the truth, nor is he bound by law to 
make any declaration at all upon the point. 


The word ‘ oath’ is defined in s. 51. 


A statement may be false, though the thing sworn be true. As 
for instance, if a man swear to a fact having taken place in his pre- 
sence; which did really take place, but not in his presence, that is ' 
perjury. For the material part of his statement is, that it took place 
in such a way as toenable him to swear to it, and that is false. 
(Arch. 680.) This 1 suppose was the ground of the following decision. 

oA oo was convicted of perjury, in having come forward in the 
place of his brother, who had been summoned to give evidence in a criminal 
trial, and, declaring himself to be the person summoned, having given his 
deposition under a false name. The Court held that he was properly tried 
and convicted, without reference to the truth or falsehood of the deposition 
then made.” (1 M. Dig. 173, § 490.) 


I fancy that here the prisoner swore to facts which his brother 
knew, but which he did not. Ifthe fact merely were that he know- . 
ingly answered to a wrong name, but gave perfectly true testimony, 
this could hardly have been perjury, even if he falsely stated his name. 
For his name would be quite immaterial, unless he were supposed, in 
consequence, to be a person with some peculiar facilities of knowledge. 


The offence will equally have been committed whether the state- 
ment was known to be false, or was put forward as true, without 
any reason to conceive it to be true. But it must appear that the 
statement was deliberate and intentional. This can in general only be 
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judged of by the surrounding circumstances. Where a witness falsely 
asserts or denies a fact of which he must be cognisant, which he can- 
not well have forgotten, and which is so important that his attention 
must have been directed to it, there can be little doubt that he has 
perjured himself. But on the other hand great allowances must be 
made for a man who has been kept a whole day under the ordeal of 
examination, cross-examination, and re-examination; who has been 
questioned minutely as to complicated transactions, which he may have 
forgotten, or taken up erroneously from the first ; and who is plunged 
into that pardonable perplexity and confusion, to which a practised 
advocate will often reduce the most honest witness. And hence it is 
an invariable rule, that the whole of a deposition or affidavit is to be 
taken together, and one part explained by the other, or even by a sub- 
sequent answer. For till this 1s done, you have not got at the full 
meaning of the witness. (Arch. 680.) 


The Act is silent as to the amount of evidence which is necessary 
-to procure a conviction, and in this respect 1 presume the law will 
remain as it does at present. By English law perjury must be proved. 
by two witnesses, or by one witness confirmed by a written document, 
or by some material and relevant facts which contradict the state- 
ment upon which the perjury is assigned. Jor otherwise there would 
be merely oath against oath, and the presumption of innocence would 
turn the seale in favour of the pri8oner. (Arch. 240. 683.) And 
this rule is recognised by the Indian Evidence Act Il of 1855, s. 28. 


There is one case in which no proof of the falsity of the prisoner’s 
evidence need be given, and that is, where he is convicted out of his 
own mouth, by having given two depositions, so contradictory, that 
one of them must be false, whichever may be true. This is so pro- 
vided by Reg. TI. of 1826, which is as follows : 


‘Ifa party or witness shall wilfully and deliberately give two contradic- 
tory depositions, (Contradictions in the same deposition cannot be charged 
as perjury under this Regulation, there must be (wo depositions.—#. U, 
8th Jan. 1835.) on oath, or under a solemn declaration taken instead of 
an oath, on a matter or matters of fact material to the sue of a judicial 
poe. such party or witness shall be liable to be committed for trial 

efore the Session Court for wilful and corrupt perjury ; provided that the 
contradiction between the two depositions be direct and positive, and that, 
upon the whole circumstances of the case, there be strong grounds to pre- 
sume the corrupt intention of the party or witness.’ (§ 2. Cl. 1.) 

‘ For the conviction of a person committed for trial on a charge of per- 
jury under the preceding Clause, no other evidence shall be requisite than 
clear and satisfactory proof that the party or witness, having been duly 
aworn, or having made a solemn affirmation, wilfully and deliberately caused 
the two contradictory depositions to be taken down in writing ; and that, be- 
fore he affixed his signature or make thereto, their contents were distinctly 
read over to him.’ (Ibid. CL 8.) 


This salutary provision has not been introduced into the practice of 
the Supreme Court, and the result is occasionally a most mortifying 
defeat of justice. I remember a case about two years ago in which 
the defendant had made one statement in an affidavit in support of a 
Bill in Equity, and contradicted it flatly when examined at the hear- 
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ing. He was indicted by the parties who had cited him, but as the 
law which prevailed in the Supreme Court compelled them to state 
which oath was untrue, (Arch. 681) and as they were forced to assign 
perjury in his second statement, the indictment failed. The jury found 
that his oral diposition was perfectly true, and that the real perjury 
was in his original affidavit ! 


A good deal of the old law upon the subject of perjury turned upon 
the fact that an oath, or an affirmation rendered equivalent to it b 
law, was an essential element of the offence. Therefore when the oat 
was administered by an incompetent authority, the crime was incom- 
plete. 


Accordingly 


‘¢ A false deposition on oath, made before the Muharrir of a police Than- 
neh, tho Daroghah being present atthe Thannah was held not to come 
within the legal definition of perjury, the Muharrir pend no authority to 
administer an oath while the Daroghah was present, and the latter having 
no power to delegate it to another.” (1M. Dig. 171. § 464, and see Ibid. § 
466-—-468 : p. 170, § 462, p. 172, § 481.) 


And so the prisoners were acquitted, where it appeared that they 
had been wrongly made to give evidence on a criminal charge, in 
which they were themselves deeply implicated. (1 M. Dig. 169, § 
458, p. 170, § 463.) ° 


And so it was essential to establish the actual taking of the oath or 
affirmation Lut where 

“The prisoner having given false evidence, pleaded that he was not upon 
oath ; for though the oath was regularly administered, the sacred symbols 
were not in his hands, when he gave the false evidence ; the Pundits refer- 


red to on this point declared his plea to be unavailing, and he was senten.« 
ced.” (1 M. Dig. 169, § 454.) 


And in another case 


‘* On a trial for perjury, it being certified by the Magistrate that the 
false deposition was taken on oath, and the prisoner not having denied be- 
ing sworn, the Court of N. A. did not deem the omission to bring witnesses 
to that fact to be material, though it would have been more regular.” (1 M. 
Dig. 172, § 477.) 


Under the present Act an oath is merely one of the forms by which 
a party may be bound to speak the truth. Hence even if an oath 
were unnecessarily and improperly administered by an incompetent 
person, as for instance if the Municipal Commissioners should force 
a rate payer to swear to the truth of his return, still the offence consti- 
tuted by s. 191 would be committed, if the party making the state- 
ment were under a legal obligation to speak the truth even without an 
oath. But what would be the case when a party ought to have been 
sworn, and had not been so? For instance a witness called in the 
Supreme Court, and examined, the oath having been by accident 
omitted ? Here the party would certainly not have been “legally 
bound by an oath,” nor, as I conceive, would he have been bound 
“by any express provision of law to state the truth.” Since the law 
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provided an oath for that purpose, which was omitted. Nor as I 
conceive could he be considered as a person “ bound by law to make 
a declaration upon the subject.” For his obligation dates from the 
moment that he is called on to give his evidence according to the form 
prescribed in each particular Court. And where he is never so called 
on, he has never boen under any legal obligation to speak at all. 


The offence of fabricating false evidence under s. 192 is confined to 
eases in which the intention of the fabricator is to produce “ an errone- 
ous opinion touching any point material to the result.” But what 
will be the case if the intention is to produce a correct opinion ? 
Suppose for instance that a Shopkeeper who has actually supplied a 
person with goods, but has no entry in his books, were to forge an 
entry as corroborative evidence. The result would be to induce the 
Judge to come to a perfectly sound view of the point in issue ; viz., 
whether the articles had been supplied. But he would have been lec 
to an erroneous opinion, not as to the result of the proeceding, but as 
to a point matcrial to the result; viz., whether the plaintifl’s books 
contained such an entry as might naturally be looked for under the 
circumstances. So that the real meaning of the section is, just as the 
old law upon perjury was, that the false statement must be upon a 
point material to the issue. And so I conceive it must be taken to be 
under s. 191, though nothing is said as to the materiality of the state- 
ment. No statement can fairly be called evidence, either true or false, 
which is utterly iminaterial, and has no bearing upon the point at 
issue. It would not be fair to the witness to put him on his trial for 
mis-statements in reference to such matters, since he is not likely to have 
his attention attracted to an unimportant fact, and might easily make 
a mistake without noticing it. Nor is it necessary for the ends of 
justice, as no public injury can ensue from falsely asserting that which 
ean have no imaginable influence upon the issuc. If the question is 
whether a debt was paid, aud the witness falsely swears it was paid on 
a Tuesday, whereas it was really paid on a Wednesday, this is not, 
such a falsity as could have been made the ground of an indictment for 
perjury under the old law, unless from some peculiarity in the case, 
the specific day was a material fact. (Arch. 679.) Several cases in 
the Courts of India illustrate the same point. 

“ Swearing to the truth of the contents of a petition presented to the 
Magistrate, stating that a bullock belonging to the petitioner was unjustly 
detained by another, whereas, in fact, the bullock did not belong to tho pe- 
titioner, but to his relation and fellow lodger, on whose account he wished 


to recover it, was not considered to merit the punishment of wilful perjury, 
as no malicious or fraudulent intent appeared.” (1 M. Dig. 170, § 435.) 


‘t The prisoners having, in a trial for robbery, deposed falsely on oath re- 
arding their relationship to each other, the Court held that the point they 
had deposed to not being material to the issue of the trial, their offence did 
not amount to perjury, and accordingly acquitted them.” (1M. Dig. 173, 
§ 489, and see Mad. F. U. 18 & 28 of 1852. To support a conviction under 
Regulation ITT. of 1826, each of the conflicting statements must be material, 
Mad. F. U. 85 of 1852.) 


“* The pees swore falsely in the Magistrate’s Court to the degree of 
relationship in which he stood to a third party, with a of inducing 
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the Court to give readjer credit to the substantial part of his evidence, 
which was ins under the solemn affirmation raacribal by Act ¥. of 1840, 
and he was convicted of perjury.” (1 M. Dig. 178, § 491.) 


In this last case it would appear that the fact of relationship was 
material, as it very well might be, as testing the weight of the evi- 
dence. Suppose, for instance, that the question is as to the division 
or non-division of a family, or as to the execution of a will, and that 
the witness deposes to having seen the family performing their cere- 
monies jointly, or to having been present when the dying man dictat- 
ed the instrument, the most natural question in cross-examination 
would be, ‘“ How did you happen to be there?” If the witness says, 
* Because I was their first-cousin,” this is a most important fact in 
confirmation of his statement, and if untrue, would shake his evidence 
into ruins. And so, it has always been held that all questions ad- 
dressed to the credit of a witness, as, whether he has not been before 
convicted of felony, and the like, are material. (Arch. 679.) And it 
has been remarked, with reference to certain decisions where there had 
beey an acquittal for want of materiality. 

“ That perhaps in all these cases it ought to be intended, that the ques- 
tion wus put in such a manner, that the witness might reasonably appre- 
hend that the sole design of putting 16 was to be informed of the substantial 
part of it, which might induce hun throngh inadvertency to take no notice 
of the circumstantial part, and give a general answer to the substantial ; 
for otherwise, if it ew slainly that the scope of the question was to sift 
him as to his knowledge of the substance, by examining him strictly con- 
cerning the circumstances, and he gave a particular and distinct account 
of the circumstances, which afterwards appears to be false; surely he can- 
not but be guilty of perjury, inasmuch as nothing can be more apt to in- 
cline a jury to give credit to the substantial part of a wnan’s evidence, than 
his appearing to have an exact and particular knowledge of all the circum- 
stauces relating to it.” (2 Russ. 600,) 


Anything will constitute a statement under s. 192, if it purports 
to embody a fact. lor instance, the fabrication of a bill of lading 
with the Captain’s name to it woukl be a statement by him that he 
had received certain goods on board the ship. A question may however 
arise, where the document is a gennine one, but some addition involv- 
ing a statement is made to it. Suppose the case of an assigninent 
of land, perfectly genuine, coming in evidence before a Court. Would 
it be a fabrication of false evidence to put a dead inan’s name to the 
bottom of it, for the purpose of giving it the credit of another witness ? 
It could hardly be said that the party had made a document contain- 
ing a false statement, merely by appending to it the false statement 
that a certain person had witnessed its execution. Such an act would 
however amount to forgery under s. 463. 


193. ° Whoever intentionally gives false evidence 
in any stage of a judicial proceeding, 

ta mishment for or fabricates false evidence for the 
purpose of being used in any stage of 


a judicial proceeding, shall b2 punished with impri- 


FALSE EVIDENCE, 113 


sonment of either description for a term which may 
extend to seven years, and shall also be liable to fine ; 
and whoever intentionally gives or fabricates false 
evidence in any other case, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, and shall also be liable 
to fine. 


Explanation 1,—A trial before a Court Martial or 
before a Military Court of Request is a judicial pro- 
ceeding. 


Explanation 2.—An investigation directed by law 
preliminary to a proceeding before a Court of Justice, 
is a stage of a judicial procecding, though that inves- 
tigation may not take place before a Court of Justice. 


Illustration. 


A, in an inquiry before a Magistrate for the purpose of ascertaining 
whether Z ought to be committed for trial, makes on oath a statement 
which he knows to be false. As this inquiry is a stage of a judicial 
proceeding, A has given false evideuce. 


Explanation 3.—An investigation directed by a 
Court of Justice according to law, and conducted 
under the authority of a Court of Justice, 1s a stage 
of a judicial proceeding, though that investigation 


may not take place before a Court of Justice. 


Illustration, 

A, in an inquiry before an officer deputed by a Court of Justice to 
ascertain on the spot the boundaries of land, makes on oath a statement 
which he knows to be false. As this inquiry is a stage of a judicial 
proceeding, A has given false evidence, 

194. Whoever gives or fabricates false evidence, 
ve _ Intending thereby to cause, or know- 
ing false fabricating it to be likely that he will thereby 
with intent to pro. cause, any person to be convicted of an 
fa) 1 ry * e e 

capital offence, Offence which is capital by this Code, 
_ shall be punished with transportation 
for life, or with rigorous imprisonment for a term 
If innocent person Which may extend to ten years, and 
be thereby convict- ghall also be liable to fine ; and if an 


ed and execut 
ene innocent person be convicted and exe- 
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cuted in consequence of such false evidence, the per- 
son who gives such false evidence shall be punished 
either with death or the punishment hereinbefore de- 
scribed. 


195. Whoever gives or fabricates false evidence, 
Givingorfalrica- Intending thereby to cause, or know- 


ting false evidence ing it to be likely that he will thereby 
with intent to pro- 


cure conviction of Cause any person to be convicted of 


an offence punish- an offence which by this Code is not 
able with transpor- 


tution or imprison- capital, but punishable with transpor- 
nest tation for life, or imprisonment for a 
term of seven years or upwards, shall be punished as 


a person convicted of that offence would be hable to 
be punished. 


Tlustration. 


A gives false evidence hefore a Court of Justice, intending thereby to 
enuse Z to he convicted of a dacoity. The punishment of dacoity 15 
transportation for life, or rigorous imprisomacnt for a term which may 
eatend to ten years, With or withont fine. A, therefore, is liable to such 
transportation or imprisonment, with or without fine. 


196. Whoever corruptly uses or attempts to use 

. as true or genuine evidence any evi- 

esing evivonee dence which he knows to be false or 

fabricated, shall be punished in the 

same manner as if he gave or fabricated false evi- 
dence. 


On an indictment under this Section, the first thing will be to show 
that the evidence was false or fabricated, and next to establish a eulty 
knowledge. The mere fact that the party has produced the false evi- 
dence will in general be cnough to throw on him the burden of showing 
his innocence. Accordingly it has been 

“Held, that a debtor producing a witness, who deposed falsely to his 
having witnessed # payment to the creditor, forms sufficient presumptive 


evidence against the debtor to convict him of subornation of perjury.” 
(1 M. Dig. 172, § 475.) 


And so in another case, where the party produced the false witness 
in Court through a Vakeel, being himself absent. (1 M. Dig. 171 § 
493.) But where the prisoner was a minor at the time the perjury 
was committed in his favour, and did not appear to have been person- 
ally concerned in the subornation, though present at the time, and 
profiting by it, he was acquitted.” (1 M. Dig. 173 § 485.) 
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In a recent case the law upon this point was laid down by Sir 
Adam Bittleston in the following terms. 


‘STf a person calls witnesses in support of a statement which be makes, 
and causes those witnesses to come into the box for the purpose of givin 
evidence which he knows to be untrue, and they give that evidence, an 
the jury find that they knew it to be untrue, that ts evidence on which a 
jury may find that he solicited fhom ; but the jury must be satiafied that 
he knew that the statement which they were called to make must be 
untrue to their own knowledge.” (Reg. v. Gungammah. 3rd Madras sess. 
1860.) 


Tt.is not sufficient that he should know or believe the statement to 
be untrue. Jt 13 necessary that the witnesses should have the same 
knowledge, for otherwise the evidence is not false. 

197. Whoever issues or signs any certificate re- 

quired by law to be given or signed, 

faving or eens or relating to any fact of which such 

certificate is by law admissible in evi- 

dence, knowing or believing that such certificate is 

false in any material point, shall be punished in the 
same manner as if he gave false evidence. 


198. Whoever corruptly uses or attempts to use 
- any such certificate as a true certifi- 
Using aga true cer- ; : c 
tificate onc known cate, knowing the same to be false in 
ie aie ama- any material point, shall be punished 
in the same manner as if he gave 
false evidence. 


199. Whoever, in any declaration made or sub- 
eget scribed by him, which: declaration any 
aaa a vanty de: Court of Justice, or any public servant 
claration which is or other person, is bound or authoriz- 
by law receivable as d by . , 
nadente. ed by law to receive as evidence of 
any fact, makes any statement which 
is false, and which he either knows or believes to be 
false or does not believe to be true, touching any 
oint materia] to the object for which the declaration 
is made or used, shall be punished in the same man- 
ner as if he gave false evidence. 


200. Whoever corruptly uses or attempts to use 
Using as true 48 true any such declaration knowin 
anysuchdeclaration the same to be false in any materia 
known to be false. . . ‘ 
_._ point shall be punished in the same 
manner as if he gave false evidence. 


118 SUPPRESSING EVIDENCE. 


Explanation—A_ declaration which is inadmis- 
sible merely upon the gound of some informality, is 
a declaration within the meaning of Sections 199 
and 260. 


201. Whoever, knowing or — reason to be- 
eer eee lieve that an offence has been com- 
ance of evidence of Mitted, causes any evidence of the 
an offence commit- commission of that offence to disap- 
ted, or giving false ; . f ; 
information touch. Pear with the intention of screening 
ing it, to sereenthe the offender from legal punishment, 
or with that intention gives any infor- 
mation respecting the offence which he knows or be- 
lieves to be false, shall, if the offence 
which he knows or believes to have 
been committed is punishable with death, be pun- 
ished with imprisonment of either description for a 
| _ term which may extend to seven years, 
rode a and shall also be hable to fine ; and 
if the offence is punishable with 
transportation for life or with imprisonment which 
may extend to ten years, shall be punished with im- 
prisonment of either description for a term which 
may extend to three years, and shall also be liable to 
fine ; and if the offence is punishable with imprison- 
If punishable with. Ment for any term not see to 
Jess than ten years’ ten years, shall be punished with im- 
imprisonment prisonment of the description provid- 
ed for the offence, for a term which may extend to 
one-fourth part of the longest term of the imprison- 
ment provided for the offence, or with fine, or with 


both. 


If a capital offence. 


Lilustration, 


A, knowing that B has murdered Z, assists Bto hide the body with 
the intention of screening B from punishment. A is liable to impri- 
sonment of either description fur seven years, and also to fine, 


202. Whoever, knowing or having reason to be- 
lieve that an offence has been commit- 
Intentionalomis- ted, intentionally omits to give any 


sion to give infor- - . : 
mation ofanoffence information respecting that offence 
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by a person bound which he is legally bound to give, 
to inform. : . ‘ ; 

shall be punished with imprisonment 
of either description for a term which may extend 
to six months, or with fine, or with both. 


203. Whoever, knowing or having reason to be- 
s lieve that an offence has been comiit- 
Giving false infor- ; ‘ : ; 
mation respecting ted, gives any information respecting 
an offeuce commt- that offence which he knows or be- 
ted. , : . 
lieves to be false, shall be punishedwith 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 


With the single exception of the clause relating to causing the dis- 
appearance of evidence, these three sections (201 -203) are substanti- 
ally the same as ss. 176, 177, 182, for the remarks on which see page 
102, Sections 118, 120 which also relate to concealment of crimi- 
nal acts are directed against persons who intend to facilitate the 
commission of the crime. 


204. Whoever secretes or destroys any document 
which he may be lawfully compelled to 
Destruction of : ‘ : ‘ 
document to pre- produce as evidence in a Court of 
vent its production Justice, or in any proceeding lawfully 
held before a public servant as such, 
or obliterates or renders illegible the whole or any 
part of such document with the intention of prevent- 
ing the same from being produced or used as evi- 
dence before such Court or public servant as afore- 
said, or after he shall have been lawfully summoned 
or required to produce the same for that purpose, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to two years, 
or with fine, or with both. 


205. Whoever falsely personates another, and 
. in such assumed character makes any 
False personation aie! 

for the purpose of 2dmission or statement, or confesses 

any act or proceed- j; Yetet 
ing in a suit. judgment, or causes any process to be 
issued, or becomes bail or security, or 
does any other actin any suit or criminal prosecu- 


tion, shall be punished with imprisonment of either 
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description for a term which may extend to three 
years, or with fine, or with both. 


206. Whoever fraudulently removes, conceals, 
transfers, or delivers to any person 
moe uduent = any property or any - interest therein, 
ment of property to intending thereby to prevent that pro- 
prevent its seizure : : : 
asa forfeiture or in Perty or interest thereim from being 
ene de- taken as a forfeiture, or in satisfaction 
of a fine, under a sentence which has 
been pronounced or which he knows to be likely to 
be pronounced by a Court of Justice or other com- 
petent authority, or from being taken in execution of 
a, decree or order which has been made or which he 
knows to be likely to be made by a Court of Justice 
in a Civil suit, shall be punished with imprisonment 
of cither description for a term which may extend to 


two years, or with fine, or with both. 


207. Whoever fraudulently accepts, receives, or 

_ claims any property or any interest 

5 oni abe: therein, knowing that he has no right 
vent itsserzureasa or rightful claim to such property or 
forfeiture orn exe interest, or practises any deception 
touching any right to any property 

or any interest therein, intending thereby to prevent 
that property or interest therein from being takenasa 
forfeiture or in satisfaction ofa fine, under a sentence 
which has been pronounced or which he knows to be 
likely to be pronounced by a Court of Justice or other 
competent authority, or from being taken in execu- 
tion of a decree or order which has been made or 
which he knows to be likely to be made by a Court 
of Justice in a Civil suit, shall be punished with im- 
prisonment of either description for a term which 


may extend to two years, or with fine, or with both. 


208. Whoever fraudulently causes or suffers a 
Froudulently sut. Gecree or order to be passed against 
fering » decree. for him at the suit of any person for a sum 
*sumnof cue, not due, or for a larger sum than is. 
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due to such person, or for any property or interest 
in property to which such person is not entitled, or 
fraudulently causes or suffers a decree or order to be 
executed against him after it has been satisfied, or 
for any thing in respect of which it has been satisfied, 
shall be punished with imprisonment of either des- 
cription for a term which may extend to two years, 
or with fine, or with both. 


Illustration, 


A institutes a suit against Z. Z, knowing that A is likely to obtain a 
decree against him, fraudulently suffers a judgtuent to pass against hia 
for a larger amount at the suit of B, who has no just claim against hin, 
in order that B, either on his own account or for the benefit of Z, may 
share in the proceeds of any sale of Z’s property which may be made 
under A’s decree. Z has comiitted an offence under this Section, 


The three preceding Sections have the effect of rendering criminal 
all collusive modes by which creditors, or lawful claimants may be de- 
feated of their just remedies. By the Mnglish statute 13 Eliz. c. 5 
such contrivances were made void as against such persons whose ac- 
tions, suits, judgments or executions are or might be in any way «is- 
turbed, hindered, delayed, or defrauded. The decisions upon this Sta- 
tute may be of some use in helping to the right construction of the 
present clauses. The whole subject is elaborately discussed in Smith's 
Leading cases, vol. I, to which I shall principally refer. 

‘©A person is said to doa thing fraudulently if he docs that thing with 
intent to defraud, but not otherwise.” (8. 25.) 


The question, fraud or no fraud, is always a question of fact, and 
is to be inferred, or may be negatived by the circumstances of each 
particular case. (1 Sm. L. C. 11. 18.) One great test of fraud is to 
inquire whether the appearance and reality of the transaction corres- 
pond. And therefore where there is a conveyance which is absolute 
in appearance but without any possession following upon it, or where 
there is merely a concurrent possession with the assignor, this will in 
general be deemed conclusive cvidence of fraud. ‘There must be an 
exclusive possession under the assignment, or clse it will be fraudulent 
and void. (1 Sm. L. C. 1], 12.) 


There are two cases however in which the want of actual posses- 
sion is no fraud. ‘The first is where an actual delivering is impossible ; 
asin the case ofa ship at sca, goods on their way from one place to 
another, &c. Ifere a symbolical delivery, by a transfer of such docu- 
ments as convey the right to the property is sufficient. (1 Sm. L. 
C, 14). The second case is, where the tenor of the deed does not re- 
quire possession. For instance in many cases of mortgage, by the 
express conditions of the instrument the possession of the property is 


uot to be changed, and therefore the absence of such a change Is no 
16 
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emblem of fraud, Fraud will only be inferred when possession ought 
to accompany and follow the deed. (1 Sm. L. C. 13.) 


A conveyance will also be fraudulent where it is made voluntarily, 
and without consideration, when the assignor is at the time insolvent, 
or even in such a state of debt as is likely to terminate in insolvency ; 
provided the effect of the conveyance is in any material degree to 
diminish his power of meeting his liabilities (1 Sm. L. C.17.) Of 
course such ordinary gifts as a man might make, though at the time 
embarrassed, without any deliberate intention of diminishing the secu- 
rity of his creditors, would not be criminal. But when the character 
of the assignment is such, that it can only be explained on the sup- 
position of a desire to put property out of the way of those better 
entitled to it, frand would necessarily be inferred. And go I conceive 
it would be in all cases’ of transfer of any specific property actually 
the subject of litigation at the time. But the act only contemplates 
lezal liabilities, and therefore no transfer will be fraudulent which has 
merely the effect of preventing the party from complying with moral 
obligations, or discharging debts of honour. 


Tt makes no difference in the fraud that the obligation which is 
evaded is one derived from another, provided the property transferred 
is legally liable to satisfy it. And therefore an heir or executor may 
he indicted under this Section for collusively getting rid of property 
able to the debts of their ancestor or testator. (1 Sm. L. C. 17) 


A voluntary conveyance by a man who is about to be tried for any 
crime, where conviction works a forfeiture, will be fraudulent, And 
even considerations of affection will not support the transfer, where 
the object is to remove the property from the effect of the sentence ; 
as for instance where the conveyance by a man about to be tricd for a 
felony, was made in trust for his wife. (L Sm. L. C. 15.) 


A conveyance will not be fraudulent merely because it deprives 
another of a security which he would otherwise have had, if that is 
not the object of the act. For instance, there will be no fraud in a 
sale by a debtor of his landed property, for a fair and adequate con- 
sideration, though it will of course be much less convenient to the 
creditors to pursue the purchase money than the property. And it 
would make no difference whatever that the debtor was actually in 
the throes of a lawsuit. For he is not bound to keep his property in 
one form rather than another for the convenience of his creditors. And 
in England it has been repeatedly held that the fact of such a sale 
having been effected when an immediate execution was anticipated will 
not vitiate the sale. In the latest case upon the point, it appeared that 
tradesman, expecting the execution of a writ issued out of the Court 
of Chancery for payment of costs of a suit, effected a sale of the whole 
of his furniture and stock in trade. The only document which passed 
was a receipt for the purchase money. A few days after the pur- 
chaser had taken possession, a writ was issued, and a suit was brought 
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creditors unprovided for. But that is not the sense in which the law under- 
stands the term ‘‘ fraudulent.” The law leaves it open to adebtor to make 
his own arrangements with his several creditors, and to pay them in such 
order as he thinks proper. Whatis meant by an instrument of this kind 
leing fraudulent is, that the parties never intended it to have operation 
as a real instrument, according to its apparent character and effect.” 
(Kveleigh v. Purssord.2 M.& R. 541. And see per Lord Hardwicke. 
1 Ves. Sen. 246.) 


209. Whoever fraudulently or dishonestly, or with 
Dihosasig ana: intent to injure or annoy any person, 
ing false claim ina makes in a Court of Justice any claim 
Court of Justice which he knows to be false, shall be 
punished with imprisonment of either description for 
aterm which may extend to two years, and shall 
also be liable to fine. 


210. Whoever fraudulently obtains a decree or 
me dulently op. Order against any person for a suin 
taining adecreefor not due, or for a larger sum than 1s 
asumnot due due, or for any property or interest 
in property to which he is not entitled, or fraudulent- 
ly causes a decree or order to be executed against 
any person after it has been satisfied, or for any thing 
in respect of which it has been satisfied, or fraudu- 
lently suffers or permits any such act to be done in 
his name, shall be punished with imprisonment of 
either description for a term which may extend to 
two years, or with fine, or with both. 


211. Whoever, with intent to cause injury to an 
False charge of of. Person, institutes or causes to be insti- 
fence made with in- tuted any criminal proceeding against 
oe that person, or falsely charges any 
person with having committed an offence, knowing 
that there is no just or lawful ground for such pro- 
ceeding or charge against that person, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to two years, or with fine, or with 
both ; and if such criminal proceeding be instituted 
on @ false charge of an offence punishable with death, 
transportation for life, or imprisonment for seven 
years or upwards, shall be punishable with imprison- 
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ment of either description for a term which may ex- 
tend to seven years, and shall also be liable to fine. 


Where it is established that the charge preferred or the proceeding 
taken, was known to be wholly without foundation, the law will infer 
an intent to injure. (See ante p. 70.) And an offence will equally have 
been committed under this section thongh the intent to injure was not 
the primary intention. As for instance, where the principal object in 
making a false charge was to obtain a reward offered for the convic- 
tion of the offeuder, or to divert suspicion from the party really guilty. 


The knowledge that the charge was a false one must of course he 
inferred from the circumstances of cach case, but this must be judged 
of according to the facts as they were known, or supposed to be when 
the charge was made, not as they are ascertained by a more complete 
inquiry. And accordingly the party accused of making a false charge 
will always be allowed to show the information on which he acted, 
and the rumours, cven suspicions, which were afloat against the 
person accused. Not of course for the purpose of cstablishing the 
guilt of the latter but of showing the dondé fide of his own conduct. 


The mere fact of an acquittal, even for want of prosceution, is not 
even primé facie evidence of such malice as is necessary to support au 
indictment under this Section. (Roscoe. N. P. 445.) 


Where a charge is really well founded, the fact that it is preferred 
merely to gratify personal spite, will not make it indictable. (Broom. 
Com. 744.) But, where the accusation turns out to be untrue, evidence 
of actual malice is most important as tending to show that the 
charge was known to be false. 


This section will not apply to a public officer who merely acts, in 
the course of his duty, upon information conveyed to hin, even though 
he doubts or cdisbelieves it. In such a case there could be no intent 


to cause injury. 


912. Whenever an offence has been committed, 
whoever harbours or conceals a per- 
_tanvouring 22 OF “son whom he knows or has reason to 
believe to be the offender, with the 
intention of screening him from legal punishment, 
shall, if the offence is punishable with 
death, be punished with imprisonment 
of either description for a term which may extend to 
five years, and shall also be liable to fine ; and if the 
, ., Offence is punishable with transporta- 

If punishable with |. iG tip : 
transportation for tion for hfe, or with imprisonment 
life, or with im- which may extend to ten years, shall 
prisonment, be ani dq xcitli s za t of 
punished with imprisonment 0 


If a capital offence. 
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either description fora term which may extend to 
three years, and shall also be liable to fine ; and if 
the offence is punishable with imprisonment which 
may extend to one year and not to ten years, shall 
be punished with imprisonment of the description 
provided for the offence for aterm which may extend 
to one-fourth part of the longest term of imprison- 
ment provided for the offence, or with fine, or with 
both. 


Exception.—This provision shall not extend to any 
case in which the harbour or concealment is by the 
husband or wife of the offender. 


Illustration, 


A, knowing that B has committed dacoity, knowingly conceals B in 
order to screen him from legal punishment. Here, as B is lidble to 
transportation for life, A is liable t» imprisonment of either description 
for a term not exceeding three years, and is also liable tu fine. 


The essence of this offence consists in the intention with which the 
act is done. And therefore the bare fact of receiving and assisting an 
offender, if doue as a mere matter of humanity to a person in distress, 
and with no attempt to screen him from justice will be no offence. 
(Arch. 10.) The object must also be to screen him from the punish- 
ment due to an offence, and therefore the concealinent of a person who 
was supposed to be a runaway debtor, would not be within the terms 
of s. 212. It would appear too that the offence which is supposed to 
have been comnutte must be the offence which actually has been 
committed. If a murderer were to induce another to conceal him, by 
a representation that he was pursued for a theft, f doubt very much 
whether any act would have been done for which the harbourer could 
be indicted. Certainly if indictable, he could not be punished as hav- 
ing concealed a murderer ; for possibly if he had known the enormity 
of his guilt he would have surrendered the criminal at once. He 
could only be punished for the crime which he supposed he was coin- 
mitting ; that crime in fact he never did commit, and I do not see how 
he could be made constructively guilty of another crime, simply be- 
cause the person whom he admitted was guilty of another offence, of 
which he had no knowledge. 


The offence committed by the primary offender must have been ac- 
tually completed, when the harbouring takes place. Accordingly a 
man was acquitted who was indicted as an accessary after the fact to 
a murder, when it turned out that he had harboured the felon, after 
the injuries were inflicted, but before the death; for till death there 
was no murder. (Arch. 11.) But there would be no difficulty under 
this section in indicting the party for having harboured a person whom 
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he knew to have voluntarily caused grievous hurt. (s. 326.) Where 
the person harboured has escaped from custody, or where there has 
been an order issued for his apprehension by a public servant, compe- 
tent to issue it, any person who harbours him with knowledge of such 
escape or order will be indictable under s. 216, whether he knows the 
offence which has been committed or not, and even though no offence 
has in fact been committed. 


213. Whoever accepts, or attempts to obtain, or 
Taking gift, &e.to 2grees to accept, any gratification for 
screen an offender himself or any other person, or any 
from punishment— restitution of property to himself or 
any other person, in consideration of his concealing 
an offence or of his screening any person from legal 
punishment for any offence, or of his not proceeding 
against any person for the purpose of bringing him 
. to legal punishment, shall, if the of- 
fete Pt OF fence is punishable with death, be 
punished with imprisonment of either 
description for a term which may extend to seven 
: _, years, and shall also be liable to fine ; 
pat asenea with ‘and if the offence is punishable with 
life, or with impri- transportation for life, or with impri- 
soument, : 
soninent which may extend to ten 
years, shall be punished with imprisonment of either 
description for a term which may extend to three 
years, and shall also be lable to fine ; and if the 
offence is punishable with nnprisonment not extend- 
ing to ten years, shall be punished with unprison- 
ment of the description provided for the offence for a 
term which may extend to one-fourth part of the 
longest term of imprisonment provided for the offence, 
or with fine, or with both. 


214, Whoever gives or causes, or offers or agrecs 
a to give or cause, any gratification to 
restentin {me SDY person, or to restore or cause the 
perty in considera- restoration of any property to any per- 
tion of screening ; . : f th eee 
offender-— son, in consideration of that person's 
concealing an offence, or of his screen- 
ing any person from legal punishment for any offence, 


or of his not proceeding against any person for the 
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urpose of bringing him to legal pun- 
tei? Mv! °F ishment,shall, if the offence is punish- 
able with death, be punished with im- 
prisonment of either description for a term which 
tf nunishablewith W2Y extend to seven years, and shall 
tramsportation for also be liable to fine ; and if the of- 
life, or with impri- fence is punishable with transporta- 
sonment. ; . . ‘ : 
tion for life, or with imprisonment 
which may extend to ten years, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, and shall also be 
liable to fine ; and if the offence is punishable with 
imprisonment not exceeding to ten years, shall be 
punished with imprisonment of the description pro- 
vided for the offence for a term which may extend to 
one-fourth part of the longest term of imprisonment 
provided for the offence, or with fine, or with both. 


Lxception—The provisions of Sections 213 and 
214 do not extend to any case in which the offence 
consists only of an act irrespective of the intention of 
the offender, and for which act the person injured 
may bring a civil action. 

Ltlustrations. 


(a) A assaults B with intent to commit murder. Here, as the of- 
fence does not consist of the assault only, irrespective of the intention 
to commit murder, it does not fall within the exception, and cannot 
therefore be compounded, 

(6) Aassaults B. Herc, as the offence consists simply of the act, 
irrespective of the intention of the offender, and as B may have a civil 
action for the assault, it is within the exception, and may be com- 
pounded. 

(c) A commits the offence of bigamy. Here, as the offence is not 
the subject of a civil action, it cannot be compounded. 

d) B commits the offence of adultery witha married woman. The 
offence may be compounded, 


215. Whoever takes or agrees or consents to take 
Taking gifttohelp ®HY gratification under pretence or on 
to recover stolen account of helping any person to re- 
EoDeH ys C6: cover any moveable property of which 
he shall have been deprived by any offence punish- 
able under this Code, shall, unless he uses all means 
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in his power to cause the offender to be apprehended 

and convicted of the offence, be punished with 

imprisonment of either description for a term 

— may extend to two years, or with fine, or with 
oth. 


The offence constituted by ss. 213, 214 consists in the corrupt motive 
which is brought into play as much as in the delay to criminal justice ; 
therefore the mere concealing an offence or not bringing an offender to 
punishment will be no offence wnder these sectious, unless such con- 
duct proceeds from some ‘“ gratification,” obtained or aimed at. The 
word ‘‘ gratification” it will be remembered is not restricted to pecu- 
niary gratifications, or to gratifications estimable in money. Nor 
does it seem to be absolutely necessary that the person to be screened 
should have been guilty of any offence, or even that any offence should 
have been committed, if the facts upon which a charge ought to be 
brought forward are suppressed upon any corrupt consideration. For 
instance, suppose a man is found with his throat cut, and it comes to 
the knowledge of any person that one of the inmates of the house 
has been seen with bloody clothes, and part of the property of the 
deceased was in his possession immediately afterwards, if the person pos- 
sessed of this knowledge were to offer to keep it secret ifa sum of 
money were offered him, I conceive hie would be guilty of the offence 
of attempting to obtain a gratification in consideration of his not 
proceeding against that other for the purpose of bringing him to legal 
punishment, even though it should turn out that the deccased had 
really committed suicide. It seems to me that the question would be, 
whether facts which entailed a reasonable suspicion of guilt were 
knowingly suppressed, and their suppression turned into a source of 
illicit gain. (See R. v. Best 2 Mood. C. C. 124 K. v. Gotley. Russ. 
& R. 84.) 


It would also appear that the offence is completed when the corrupt 
consideration is accepted, or even when there is an attempt to obtain, 
or an agreement to accept it. If this be so, the fact that the very 
same person afterwards did prosecute even to conviction would not 
purge the offence. It was otherwise under the old law as to com- 
pounding felonies. ‘There the offence consisted not in taking the 
money but in letting the delinquent escape. Accordingly where upon 
an indictment for compounding a felony it appeared that the felon had 
actually been prosecuted to conviction by the defendant, an acquittal 
was directed. (R. v. Stone 4 C, & P. 379.) 


The Exception annexed to s. 214 is not so clear as might be wished. 
Tt can hardly be said of any act that it is an offence irrespective of the 
intention of the offender. To take the case of an assault which is 
employed in the illustration. The very definition of the term in s. 351 , 
makes the offence depend upon the intention. Is manslaughter an 
offence irrespective of the intention? It wonld seem that it is in one 
point of view, for an intention to kill would make : murder; and that 
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it, is not in another point of view, for an utter absence of intention to 
harm might in many cases render the act innocent, as in administering 
poison by mistake. Under no circumstances could a charge of man- 
slaughter be compounded, as no civil action could be brought by the 
party injured. These words must mean the party primarily and directly 
injured. The wife and children of a slain man are deeply injured and 
may sue for that injury, (Act 13 of 1855) but they would not be 
allowed to compound a charge of manslaughter. 


There are many cases in which no civil action will lie for acts cri- 
minally cognisable, as in the instance of bigamy given in the text. 
But there are also some cases in which the tight of civil action is sus- 
pended until criminal justice has been satisfied. This is the ground 
of the doctrine that a civil action is merged in a felony ; and therefore 
where an act which causes a civil injury also amounts to a felony, no 
action can be instituted till the offender has been brought to justice. 
But when he has been tried, and either convicted, or acquitted, an 
action may then be commenced to recover damages, even though the 
offence amounted to larceny, burglary, or felonious stabbing. (Crosby 
v. Leng 12 East 409 and cases cited.) And it has been held by the 
Madras Sudder Court that a party may be civilly sued for a breach 
of trust, even though the act would subject the defendant to an in- 
dictment under the breach of trust act. (Madras Decisions 258 of 
1859.) 

S. 215 only applies to persons who receive money for the pur- 
pose of helping another to recover property which has been unlawfully 
taken, but of course any one who instigates such an offence will be 
punishable as anabettor. Great caution will therefore be necessary 
in offering rewards for the recovery of stolen property. Under 9 Geo. 
1V. c. 74. 8. 112 itis made an offence to publish any advertisement 
for the return of property, where any words are used purporting that 
no questions will be asked, or that a reward will be paid without 
seizing or making an inquiry aftcr the person producing such proper- 
ty. The spirit of this act will probably guide the Courts if any in- 
dictment is preferred for the offence of advertising, or offering re- 
wards. Every such advertisement should stipulate for such informa- 
tion as may lead to the apprehension of the crimnial. 


216. Whenever any person convicted of' or charg- 
ccisatnaede: ed with an offence, being in lawful 
fender who has s- custody for that offence, escapes from 
ca rom custody, ‘ 
i hone apprehen- such custody » OF whenever a public 
sion has beenorder- servant, in the exercise of the lawful 
oe powers of such public servant, orders 
a certain person to be apprehended for an offence, 
whoever, knowing of such escape or order for appre- 
hension, harbours or conceals that person with the 


intention of preventing him from being apprehend- 
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ed, shall be punished in the manner following, that 
is to say, if the offence for which the person was in 
custody or is ordered to be apprehend- 
foie” OP ed is punishable with death, he shall 
be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be lable to fine ; if the 
offence is punishable with transportation for life, or 
I punishable with 2Prisonment for ten years, he shall 
transportation for be punished with imprisonment of 
life, or with im- either description for a term which 
prisonment. ‘ 
may extend to three years, with or 
without fine ; and if the offence is punishable with 
imprisonment which may extend to one year and not 
to ten years, he shall be punished with imprisonment 
of the description provided for the offence for a term 
which may extend to one-fourth part of the longest 
term of the imprisonment provided for such offence, 
or with fine, or with both. 


Exception.—This provision does not extend to the 
case in which the harbour or concealment is by the 
husband or wife of the person to be apprehended. 


217. Whoever, being a public servant, knowingly 
Publicservantdis. GS0beys any direction of the law as to 
obeying a direction the way in which he is to conduct him- 
of law with intent self as such public servant, intending 
save person from : ; 
punishment or pro- thereby to save or knowing it to be 
perty from forle- likely that he will thereby save any 
person from legal punishment or sub- 
ject him to a less punishment than that to which he 
is hable, or with intent to save or knowing that he 
is likely thereby to save any property from forfeiture 
or any charge to which it is liable by law, shall be 
punished with imprisonment of either description for 
a term which may extend to two years, or with fine, 
or with both. 


218. Whoever, being a public servant, and being, 
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as such public servant, charged with 
Paracas the preparation of any record or other 
record or writing writing, frames that record or writing 
with intent to save . ; . 
personfrom punish. in & manner which he knows to be in- 
ment oF Property correct, with intent to cause or know- 
ing it to be likely that he will thereby 
cause loss or injury to the public or to any person, 
or with intent thereby to save or knowing it to be 
likely that he will thereby save any person from legal 
unishment, or with intent to save or knowing that 
he is likely thereby to save any property from for- 
feiture or other charge to which it is liable by law, 
shall be punished with imprisonment of either des- 
cription for a term which may extend to three years, 
or with fine, or with both. 


See the remarks upon this section, Ante p. 95. 


219. Whoever, being a public servant, corruptly 

_ or maliciously makes or pronounces 
Publicservantin ; f oe sath, ae 
a judicial proceed- 1 any stage of a judicial proceeding, 
ing corruptly mas- any report, order, verdict, or decision 
port, do. whichhe Which he knows to be contrary to law, 
; Scie. con- shall be punished with imprisonment 
of either description for a term which 


may extend to seven years, or with fine, or with both. 


220. Whoever, being in any office which gives 
Commitment for Lim legal authority to commit persons 
trial or confine. for trial or to confinement, or to keep 
Lary eg sutherts Persons in confinement, corruptly or 
‘who knowdthathe maliciously commits any person for 
e eene contrary trial or to confinement, or keeps any 
person in confinement, in the éxercise 

of that authority, knowing that in so doing he jis 
acting contrary to law, shall be punished with im- 
prisonment of either description for a term which 


may extend to seven years, or with fine, or with both. 


221. Whoever, being a public servant, legally 
Intentionalomie. POUR a8 such public servant to ap- 
sion to appreiend prehend or to keepin confinement any 
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pathe partofapub- person charged with or liable to be 
ind si . ; 
by law to appre- a saaemariy for an offence, intention- 
ies ally omits to apprehend such person, 
or intentionally suffers such person to escape, or in- 
se tentionally aids such person in escap- 
nishment, . . 
ing or attempting to escape from such 
confinement, shall be punished as follows, that is to 
say :— 


With imprisonment of either description for a term 
which may extend to seven years, with or without 
fine, if the person in confinement or who ought to 
have been apprehended was charged with or lable 
to be apprehended for an offence punishable by 
death ; or 


With imprisonment of either description for a term 
which may extend to three years, with or without 
fine, if the person in confinement or who ought to 
have been apprehended was charged with or liable to 
be apprehended for‘an offence punishable with trans- 
portation for life or imprisonment for a term which 
may extend to ten years ; or 


With imprisonment of either description for a term 
which may extend to two years, with or without fine, 
if the person in confinement or who ought to have 
been apprehended was charged with or liable to be 
apprehended for an offence punishable with imprison- 
ment for a term less than ten years. 


222. Whoever, being a public servant, legally 
ee ee bound as such public servant to appre- 
sion to apprehend Hend or to keep in confinement any 
ee ee person under sentence of a Court of 
2 . ° ‘ 
by law to appre- Justice for any offence, intentionally 
hend person under omits to apprehend such person, or in- 
sentence of a Court ° 
of Justice. tentionally suffers such person to es- 
cape, or intentionally aids such person 


in escaping or attempting to escape 


Punishment. 
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from such confinement, shall be punished as follows, 
that is to say :-— 


With transportation for life or with imprisonment 
of either description for a term which may extend to 
fourteen years, with or without fine, if the person in 
confinement or who ought to have been apprehended 
is under sentence of death ; or 


With imprisonment of either description for a term 
which may extend to seven years, with or without fine, 
if the person in confinement or who ought to have 
been apprehended is subject, by a sentence of a Court 
of Justice, or by virtue of a commutation of such 
sentence, to transportation for life or penal servitude 
for life, or to transportation or penal servitude or im- 
prisonment for a term of ten years or upwards ; or 


With imprisonment of either description for a 
term which may extend to three years, or with fine, 
or with both, ifthe person in confinement or who 
ought to have been apprehended is subject by a 
sentence of a Court of Justice to imprisonment for 
a term not exceeding ten years. 


223. Whoever, being a public servant legally 
bound as such public servant to keep 
Escape fromcon- .- 
finement uegligent- in confinement any person charged 
lysufferedbyapab- with or convicted of any offence, negli- 
lic servant. 
gently suffers such person to escape 
from confinement, shall be punished with simple 
imprisonment for a term which may extend to two 
years, or with fine, or with both. 


224. Whoever intentionally offers any resistance 

,, or illegal obstruction to the lawful 
stmction by 2 per. apprehension of himself for any offence 
son to his lawful with which he is charged or of which 
ee he has been.convicted, or escapes or 
attempts to escape from any custody in which he is 
lawfully detained for ‘any such offence, shall be 
punished with imprisonment of either description for 
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aterm which may extend to two years, or with fine, 
or with both. 


Explanation—The punishment in this Section is 
in addition to the punishment for which the person 
to be apprehended or detained in custody was liable 
for the offence with which he was charged, or of 
which he was convicted. 


225. Whoever intentionally offers any resistance 
or legal obstruction to the lawful 
Resistance or ob- . 
structiontothelaw- apprehension of any other person for 
ful apprehension of gn offence, or rescues or attempts to 
another person. 
rescue any other person from an 
custody in which that person is lawfully detained for 
an offence, shall be punished with imprisonment of 
Per eer either description for a term which 
may extend to two years, or with fine, 
or with both ; 


Or, if the person to be apprehended, or the person 
rescued or attempted to be rescued, is charged with 
or liable to be apprehended for an offence punishable 
with transportation for life or imprisonment for a 
term which may extend to ten years, shall be punish- 
ed with imprisonment of either description for a 
term which may extend to three years, and shall also 
be liable to fine ; 


Or, if the person to be apprehended or rescued, or 
attempted to be rescued, is charged with or liable to 
be apprehended for an offence punishable with death, 
shall be punished with imprisonment of ‘either de- 
scription for a term which may extend to seven years, 


and shall also be liable to fine ; 


Or, if the person to be apprehended or rescued, or 
attempted to be rescued, is liable, under the sentence 
of a Court of Justice, or by virtue of a commutation 
of such a sentence, to transportation of life, or to trans- 
portation, penal servitude, or imprisonment, for a 
term of ten years or upwards, shall be punished wiht 
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imprisonment of either description for a term which 
~ extend to seven years, and shall also be liable 
to fine ; 


Or, if the person to be apprehended or rescued, or 
attempted to be rescued, is under sentence of death, 
shall be punished with transportation for life or im- 
prisonment of either description for a term not ex- 
ceeding ten years, and shall also be liable to fine. 


226. Whoever, having been lawfully transported, 

Unlawful return Teturns from such transportation, the 
from transportas term of such transportation not hav- 
boas ing expired, and his punishment not 
having been remitted, shall be punished with trans- 
portation for life, and shall also be liable to fine, and 
to be imprisoned with rigorous imprisonment for a 
term not exceeding three years before he is so trans- 
ported. 


227. Whoever, having accepted any conditional 
Violation of con. Feuussion ef punishment, knowingly 
dition of remission violates any condition on which such 
of punishment. —_ remission was granted, shall be pun- 
ished with the punishment to which he was original- 
ly sentenced if he has already suffered no part of 
that punishment, and if he has suffered any part of 
that punishment, then with so much of that punish- 
ment as he has not already suffered. 


228. Whoever intentionally offers any insult or 
Intentional insult C#US€S any interruption to any public 
or interruption to a servant, wlule such public servant is 
muDMC SErvanst slt- ++4-4 . : AT 
bing in any stage of Sitting in any stage of a judicial pro- 
a judicial proceed- ceeding, shall be punished with simple 
mee imprisonment for a term which may 
extend to six months, or with fine which may extend 


to one thousand Rupees, or with both. 


229. Whoever, by personation or otherwise, shall 
intentionally cause or knowingly suffer - 
himself to be returned, empanelled, or 
sworn as & Juryman or assessor in any 


Personation of a 
juror or assessor, 
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case in which he knows that he is not entitled by law 
to be so returned, empanelled, or sworn, or, knowing 
himself to have been so returned, empanelled, or 
sworn contrary t@ law, shall voluntarily serve on sucli 
jury or as such assessor, shall be punished with im- 
prisonment of either description for a term which 
may extend to two years, or with fine, or with both. 


CHAPTER XII. 


OF OFFENCES RELATING TO COIN AND 
GOVERNMENT STAMPS. 


230. Coinis metal used as money stamped and 
issued by the authority of some Go- 


Coin, - 
vernment in order to be so used. 


Coin stamped and issued by the authority of the 
Queen, or by the authority of the Go- 
vernment of India, or of the Govern- 
ment of any Presidency, or of any Government in 
the Queen’s dominions, is the Queen’s coin. 


Queen’s Cvin. 


Illustrations. 


(a) Cowries are not coin. 

(6) Lumps of unstamped copper, though used as money, are not 
coin, 

(r) Medals are not coin, inasmuch as they are not intended to be 
used as money, 

(d) The coin denominated as the Company's Rupees is the Queen's 
coll, 

The definition of Coin in this Section must be taken as limited to 
Coin now in use <A Roman Coin of the time of Augustus is “ money 
stamped and issued by the authority of a government in order to be 
so used.” .But I do not imagine that any indictment under s, 231 
could be maiatained for counterfeiting such a Coin, which could only be 
aaleable as a curiosity, and would nt pass anywhere as money. 


231. Whoever counterfeits or knowingly per- 
forms any part of the process of 
counterfeiting coin, shall be punished 


with imprisonment of either description for a term 
18 


Counterfeiting coin. 
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which may extend to seven years, and-shall also be 
liable to fine. 


Explanation.—A_ person comunits this offence, who, 
intending to practice deception, or knowing it to be 
likely that deception will thereby be practised, causes 
a genuine coin to appear like a different coin. 


The word “ Counterfeit” as used in this Code is defined by s. 28 to 
involve an intention by means of that resemblance to practise deception, 
or a knowledge that it is likely that deception will thereby be practised . 
And such an intention or knowledge will always be inferred from the 
mere fact of counterfeiting unless under circumstances which conclu- 
sively negative it. Such circumstances must be so rare that it is un- 
necessary to imagine instances. 


The same definition provides that it is not essential to counter- 
feiting that the imitation should be exact. And this provision is of 
course peculiarly necessary in this country where the ignorance of the 
people might enable even a clumsy imitation to prove successful, while 
the low state of coining science renders it probable that no counterfeit. 
will be minutely accurate. Accordingly a trifling variation from the 
real coin in the inscription, effigies, or arms was held under the corres- 
ponding English Statute not to remove the offence out of the Statute. 
And so it was held in another case, where the ingenious device was 
adopted of making coins without any impression whatever, in imita- 
tion of the smooth-worn money then in circulation. (Arch. 610) 
But it will still be necessary to show that the article produced, or 
partly produced was a counterfeit ; that is that it was such a re- 
semblance as might be received as the coin for which it was 
intended to pass, by persons using the caution customary in 
taking money. This caution of course will vary according to the class 
of persons among whom it may be supposed that it was intended to 
vass. Accordingly, where the prisoner had counterfeited the resem- 
hinnes of a half-guinea upon a piece of gold previously hammered, but 
it was not round, nor would it pass in the condition in which it then 
was, the judges held the offence to be incomplete. (Arch. 609.) 


The absence of apparent resemblance may possibly arise merely from 
the process being imperfectly carried out. If that be so, there will still 
be an offence under this section. And even if the metal in which the 
counterfeit was made was completely different from that of the coin 
represented, it would still be a question of fact, whether this differ- 
ence did not arise mercly from .the manufacture having been inter- 
rupted in an early stage. Copper or lead may be washed over so as 
afterwards to bear a sufficiently strong resemblance to silver or gold. 
But I conceive that no conviction could be supported where it was 
plain that the thing actually made was never intended to result in a 
eoin, but was merely an experiment as a step towards future produc- 
tive efforts. 
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Tt is seldom possible, and never necessary, to show that the defend- 
ant has been caught in the act of counterfeiting. The act will gene- 
rally have to be inferred, from such evidence as the possession of tools, 
lies, or metal necessary from the purpose ; or from finding some coins 
finished, and others unfinished, or different coins in a different state 
of completion. (Arch. 609.) ‘The mere possession of counterfeit coin 
by a person who has had nothing to do with its manufacture may be 
at offence under subsequent sections, (237 — 243) but is not punish- 
able under s, 231. | 


The offence constituted by this section consists in the fact of the 
counterfeiting. It is not necessary to show that the coins were uttered, 
or that there was any attempt to utter them. (Arch. 610.) 


932. Whoever counterfeits or knowingly performs 

: 7 any part of the process of counterfeit- 
nein the ing the Queen's coin, shall be punish- 
ed with transportation for life, or with 

imprisonment of either description for a term which 
may extend to ten years, and shall also be lable to 


fine. 


933. Whoever makes or mends, or performs any 

Making or set. Part of the process of making or 
ing instrument for mending, or buys, sells, or disposes of, 
counterfeiting coin. any die or instrument, for the purpose 
of being used, or knowing or having reason to belicve 
that it is intended to be used, for the purpose of 
counterfeiting coin, shall be punished with imprison- 
ment of either description for a term which may 
extend to three years, and shall also be lable to 


fine. 


This and similar Sections must be taken as subject to ss. 76 and 79, 
which prevent an act being criminal if done by a person who is, or 
supposes himself to be justified in the act. Therefore if a die-sinker 
were to be applied to for the purpose of making coining moulds, and 
were in concert with the police to proceed with the task for the pur- 
pose of bringing the coiners to detection, this would not be a criminal 
act. (Arch. 624.) And so possession of coining tools, or counterteit coin 
by a person entitled to retain them, as for instance a policeman, is 
no offence. 


234. Whoever makes or mends, or performs oa 
Makiog or ect. Patt of the process of making or mend- 
ing instrament Ing, or buys, sells, or disposes -of, any 
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for counterfuiting die or instrument, for the purpose of 
ener being used, or knowing or having rea- 
son to believe that 1t is intended to be used, for the 
purpose of counterfeiting the Queen’s coin, shall be 
punished with imprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 


» 

235. Whoever is in possession of any instrument 
or material for the purpose of using 
ate Cewion of Ih- the same for counterfeiting coin, or 
rial for the purpose knowing or having reason to believe 
cwetieiting com that the same is intended to be used 
for that purpose, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, and shall also 
be lable to fine; and if the coin to be counterfeited 
is the Queen’s coin, shall be punished with imprison- 
ment of either description for a term which may ex- 

tend to ten years, and shall also be liable to fine. 


236. Whoever, being within British India, abets 
Abetting in India the counterfeiting of coin out of British 
ae eee India, shall be punished in the same 
out of in O1n, be 

= manner as if he abetted the counter- 
feiting of such coin within British India. 


237. Whoever imports into British India, or ex- 

ports therefrom, any counterfeit coin, 

ot ere erexport: knowing or having reason to believe 

that the same is counterfeit, shall be 

punished with imprisonment of either description for’ 

a teria which may extend to three years, and shall 
also be liable to fine. 


238. Whoever imports into British India, or ex- 
ener + ports therefrom, any counterfeit coin 
of counterfeits. of which he knows or ae reason to be- 
the Queen's coin. eve to be a counterfeit of the Queen’s 
coin, shall be punished with transportation for life, 
or with imprisonment of either description for a term 
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which may extend to ten years, and shall also be 
liable to fine. | 


239. Whoever, having any counterfeit coin which 

at the time when he became possessed 
Delivery to another ; ar 
of coin, possessed Of 1t he knew to be counterfeit, frau- 
withthe knowledge dulently or with intent that fraud 
that itis counterfeit, . : 

may be committed, delivers the same 

to any person, or attempts to imduce any person to 
receive it, shall be punished with imprisonment of 
either description for a term which may extend to five 
years, and shall also be liable to fine. | 


240. Whoever, having any counterfeit coin which 

, isa counterfeit of the Quecn’s com, 
Delivery of Queen’s Aine i 
cuin, possessed with @nd which at the time when he became 
the kuowledg@ that nossessed of it he knew to be a coun- 
it is counterfeit. : > ; : 

terfeit of the Queen’s coin, fraudulent- 

ly or with intent that fraud may be committed, deli- 
vers the same to any person, or attempts to induce 
any person to receive it, shall be punished with im- 
prisonmeut of either description for aterm which 
may extend to ten years, and shall also be liable to 
fine. 


941, Whoever delivers to any other person as 
> 

Delwery to ano. BeNuine, or attempts to induce any 
ther of coin aa gen- Other person to receive as ipa any 
wane, which when counterfeit coin which he knows to be 
first possessed the ; : : 
deliverer did not counterfeit, but which he did not know 
Enowtobecounter- +o |e counterfeit at the time when he 
took it into his possession, shall be 

punished with imprisonment of either description for 
a term which may extend to two years, or with fine 
to an amount which may extend to ten times the 


value of the coin counterfeited, or with both. 


Lilustration. 


A, a coiner, delivers counterfeit Company’s Rupees to his accomplice 
B, for the purpose of uttering them. B eclls the one to C, another 
utterer, who buys them knowing them to be counterfeit. C pays away 
the Rupees for goods to D, who receives them, not knowing them to 
be counterfeit, D, after receiving the Rupees, discovers that they are 
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counterfeit, and pays them away as if they were good. Here D is 
unishable only under this Section, but B and C are punishable under 
Section 239 or 240 as the case may be. 


242. Whoever, fraudulently or with intent that 
Possession ofcoun- fraud may be committed, is in posses- 
terfeit coin by a sion of counterfeit coin, having known 


person who kuew at the time when he became possessed 


when he became thereof that such coin was counterfeit, 
possessed thereof. shall be punished with imprisonment 
of either description for a term which may extend to 
three years, and shall also be liable to fine. 


243. Whoever, fraudulently or with intent that 
nee ee fraud may be committed, is in pos- 
Queen’s coin by a Session of counterfeit coin which is a 


wrson who knew Ft pee ) . : 
Wei he wornteta, counterfeit of the Queen’s coin, having 


when he became known at the time when he became 
possessed thereof. Hogsossed of it that it was counterfeit, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to seven years, 
and shall also be liable to fine. 


There are three classes of offences created by ss. 239—243. First, 
passing off coin known from the first to be counterfeit. Secondly, 
passing off such coin which was for the first time discovered to be 
counterfeit after its receipt. Thirdly, being in wrongful possession of 
coin known all along to have been counterfeit. Further subdivisions 
of classes first and third arise, according as the counterfeit coin is the 
Queen’s or otherwise. 


Guilty knowledge is generally a matter of circumstantial evidence. 
The possession of other pieces of base coin, whether of the saine 
or a different description, or the fact that base coin has been passed 
off by the same defendant at other times, cither before or after the of- 
fence charged in the indictment, will be evidence of such a guilty 
knowledge. (Arch. 475, 619.) And so it would be where the facts 
of the case showed a desire for concealment ; as for instance, if it were 
shown that the defendant had employed a third person to make a pur- 
chase for him, without any apparent cause. 


If coin is delivered to a person for the purpose of fraud, it is un- 
neceasary to show that there was an intention to defraud the person to 
whom they are delivered. And even if the intention were negatived the 
offence would still be the same. For instance an offence would be 
committed under ss. 239, and 240, if it were delivered to an accom- 
plice or an innocent A asec for the purpose of being passed off at once. 
Nor is it negessary that there should be any legal obligation to pay the 
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person upon whom the money was passed off. Hence the giving of a 
counterfeit coin to a woman as the price of connection with her wae 
held to be indictable. (Arch. 619.) And the offence is complete, 
even though the person to whom the coin was tendered refused to re- 
ceive it. (Lbid.) 


The mere possession of counterfeit coin is an offence under ss. 242, 
243, even though no attempt is made to pass it off, provided it can be 
shown that they were kept for a fraudulent purpose, and were origin- 
ally oltained with a guilty knowledge.. The mere fact of a single base 
cui being found ina party’s possession would not, without further 
evidence, be sufficient fo create a presumption that he knew it to be 
counterfeit when he obtained it, and intended to make a fraudulent use 
of it. But where a greater number of base coins is found in any man’s 
possession, the presumption of guilt would be sufficient to make a 
conviction lawful, unless the possession could in some manner be ex- 
plained or accounted for. 


A coin will be in a man’s possession when it is in any box, or place, 
which is under his control, and whether it is used for his benefit or 
not, provided it is shown that he is aware of its existence and charac- 
ter. And the same article may be in the possession of several persons, 
if they are acting in concert, and each of them have a guilty know- 
ledge of the existence and character of the thing in question. (Arch. 
622.) 


244. Whoever, being employed inany mint law- 

Porson amployed tUlly established in British India, does 
in a mint cauamg any act, or omits what he is leyally 
Haat ae “f bound to do, with the intention of 
composition from catising any coin issued from that mint 
that fixed by law. to be of adifferent weight or composi- 
tion from the weight or composition fixed by law, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to seven years, 


and shall also be liable to fine. 


245. Whoever, without lawful authority, takes 
out of any mint lawfully established 
Unlawfully tak. . ve ’, 
ing from a mint IM British India, any coining tool or 
any coining instru. instrument, shall be punished with im- 
prisonment of cither description for a 
term which may extend to seven years, and shall 
also be liable to fine. 


246. Whoever fraudulently or dishonestly per- 
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Fraudulently or fOTDIS On any coin any operation which 
dishonestly dimin- diminishes the weight or alters the 
saeringtheon, composition of that coin, shall be pun- 
position of any ished with imprisonment of either de- 
iia poe joe for a term which may extend 


to three years, and shall also be liable to fine. 


Explanation.—A person who scoops out part 
of the coin, and puts anything else into the cavity, 
alters the composition of that coin. 


247. Whoever fraudulently or dishonestly per- 
oe 

‘Frandulently or forms on any of the Queen’s coin any 

dishonestly dinin- operation which diminishes the weight 

aiterng the “com. OF alters the composition of that coin, 

position of the shall be punished with imprisonment 
Queen’s coin. : ae : 

of either description for a term which 

may extend to seven years, and shall also be liable 


to tine. 


248. Whoever performs on any coin any operation 

Altering appoar. Wluch alters the appearance of that 
ance of any coin coin, With the intention that the said 
ai eter ter oon Cin shall pass as a coin of a different 
of a different de- description, shall be punished with 
at ala imprisonment of either description for 
a term which may extend to three years, and shall 


also be liable to fine. 


249, Whoever performs on any of the Queen’s 

Altering appear. COI any operation which alters the 
ance ofthe Quesu’s appearance of that coin, with the in- 
that itshall passas tention that the said coin shall pass as 
acoinof a differ- a coin of a different description, shall 
ent dexesphon. be punished with imprisonment of ei- 
ther description for a term which may extend to 


seven years, and shall also be liable to fine. 


250. Whoever, having coin in his possession with 

Delivery to ano- a to which the offence defined 
ther of coinpossess- 17, Section 246 or 248 has been com- 
ed with the know- . . j 
ledgothat itisalter. munitted, and having known at the time 
ed. 


when he became possessed of such 
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coin that such offenee had been committed with respect 
to it, fraudulently or with intent that fraud may be 
committed, delivers such coin to any other person, 
or attempts to induce any other person to receive 
the same, shall be punished with imprisonment of 
either description for a term which may extend to 
five years, and shall also be liable to fine. 


251. Whoever, having coin in his possession 
Daisey Onsen’ with respect to which the offence de- 
coin possessed with fined In Section 947 or 249 has been 
the knowledge that egmmitted, and having known at the 
it is altered. : = . 

time when he became possessed of 
such coin that such offence had been committed with 
respect to it, fraudulently or with intent that fraud 
may be committed, delivers such coin to any other 
person, or attempts to induce any other person to 
receive the same, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 


252. Whoever, fraudulently or with intent that 
on of aj. traud may be committed, is in posses- 
aed Yan ty “a sion of ace with respect to eh the 
person who knew offence defined in either of the Sections 
when he became 246 or 248 has been committed, hav- 
" possessed thereof. ino known at the time of becoming 
possessed thereof that such offence had been com- 
mitted with respect to such coin, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, and shall also be 
hable to fine. 


253. Whoever, fraudulently or with intent that 
‘Possession ‘of fraud may be committed, is in posses- 
Queen's coin bya gion of coin with respect to which the 
person who fnew offence defined in either of the Sec- 
sneer —— tions 247 or 249 has been committed, 
si “having known at the time of becoming 
possessed thereof thatsuch offence had beencommitted 
with respect to such coin, shall be punished with impri- 

19 
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gonment of either description for a term which may 
extend to five years, and shall also be liable to fine. 


254, Whoever delivers to any other person as 
Delivery toanother ZeDUine or as a coin of a different de- 
of coin “as genuine, scription from what itis, or attempts 
oe nn iat tO induce any person to receive as 
verer did not know genuine or as a different coin from 
aeiaiel what it is, any coin in respect of which 
he knows that any such operation as that mentioned 
in Sections 246, 247, 248, or 249, has been perform- 
ed, but in respect of which he did not, at the time 
when he took it into his possession, know that such 
operation had been performed, shall be punished 
with imprisonment of either description for a term 
which may extend to two years, or with fine to an 
amount which may extend to ten times the value of 
the coin for which the altered coin is passed or at- 
tempted to be passed. 


255. Whoever counterfeits, or knowingly per- 
ore es forms any part of the process of coun- 
Governmentstamp. verfeiting, any stamp issued by Go- 
vernment for the purpose of revenue, 
shall be punished with transportation for life, or with 
imprisonment of either description for a term which 
rar extend to ten years, and shall also be lable to 
ne. 


Explanation.—A person commits this offence who 
counterfeits by causing a genuine stamp of one de- 
nomination to appear like a genuine stamp of a dif- 
fernt denomination. 


256. Whoever has in his possession any instru- 
Having possession Ment or material for the dol of 
of an inatrumentor being used, or knowing or having rea- 
material for the son to believe that it is intended to be 
feiting a Govern- used, for the purpose of counterfeiting 
rail la any stamp issued by Government for 


the purpose of revenue, shall be punished with im- 
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prisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 


257. Whoever makes, or performs any part of 
Making or selling the process of making, or buys, or 
instrument for the gells, or disposes of, any instrument 
preps ot Garaa. for the se of being used, or 
iting a Govern- purpose g ‘ 
TADS LAULD knowing or having reason to believe 
that it is intended to be used, for the purpose of 
counterfeiting any stamp issued by Government for 
the purpose of revenue, shall be punished with im- 
prisonment of either description for a term which 
inay extend to seven years, and shall also be liable 


to fine. 


258. Whoever sells, or offers for sale, any stamp 

_ which he knows or has reason to be- 

eae cee leve to be a counterfeit of any stamp 

issued by Government for the purpose 

of revenue, shall be punished with imprisonment of 

either description for a term which may extend to 
seven years, and shall also be liable to fine. 


259. Whoever has in is possession any stamp 
Having possession Which he knows to be a counterfeit of 
of acounterfeitGo- any stamp issued by Government for 
verninent stamp. the purpose of revenue, intending to 
use or dispose of the same as a genuine stamp, or in 
order that it may be used as a genuine stamp, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 


260. Whoever uses as genuine any stamp, know- 

wa __. ing it to bea counterfeit of any stamp 
singasgenuinea . 

Government stamp issued by Government for the purpose 

fnown to be coun- of revenue, shall be punished with im- 

prisonment of either description for a 

term which may extend to seven years, or with fine, 


or with both. 
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261. Whoever, fraudulently or with intent to 
i” , cause loss to the Government, removes 

Effacing any writ- ; 
ing from a sub- or effaces from any substance bearing 
,, any stamp issued by Government for 

LGV) UL 42LAAU LEU OUI % e,e 
or removing from 8 the purpose of revenue, any writing 
ocd Dorit withic, ot document for which such stamp has 
eee been used, or removes from any writ- 

ver . * * 
eevee ing or document a stamp which has 
been used for such writing or document, in order 
that such stamp may be used for a different writing 
or document, shall be punished with imprisonment of 
either description for aterm which may extend to 
three years, or with fine, or with both. 

The intention with which the acts named in the above section are 
done, may be either fraudulent generally, or with a special view to 
cause loss to Government. And therefore a conviction would be good 
where the intention of the act was merely to efface a document with 
a vicw injuriously to affect the rights of another persou. No inten- 
tion to cause loss to Government can be assumed unless it is shown, 
or may be inferred, that the intention of the party was to use the 
stamp as a stump a second time. And therefore no conviction could be 
supported, if the object of removing writing from a stamped paper was 
merely to write upon the blank space something which required no 
stamp. ‘ 


262. Whoever, fraudulently or with intent to 

- cause loss to the Government, uses 

Using a Govern- ; 
ment stamp known for any purpose a stamp issued by 
to have been before (Jovernment for the purpose of re- 
used. : 

venue, which he knows to have been 

before used, shall be punished with imprisonment of 
either description for a term which may extend to two 
years, or with fine, or with both. * 


263. Whoever, fraudulently or with intent to 

Frasure of mark c@use loss to Government, erases or 
denotingthatSiamp removes from a stamp issued by Go- 
Bap Deca arr: vernment for the purpose of revenue, 
any mark put or impressed upon eh stamp for the 
al re of denoting that the same has been used, or- 
snowingly has in his possession, or sells or disposes 
of, any such stamp from which such mark haa been 
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erased or removed, or sells or disposes of any such 
stamp which he knows to have been used, shall be 
punished with imprisonment of either description for 
aterm which may extend to three years, or with 
fine, or with both. 


CHAPTER XIII. 


OF OFFENCES RELATING TO WEIGHTS 
AND MEASURES. 


264. Whoever fraudulently uses any instrument 

Fraudulentuseot £0 Weighing which he knows to be 
false instrumentfor false, shall be punished with imprison- 
WELDING: ment of cither description for a term 
which may extend to one year, or with fine, or with 
both. 


265. Whoever fraudulently*uses any false weight 

Frandulent use OF false measure of length or capacity, 
of false weight or or fraudulently uses any weight or any 
pects measure of length or capacity as a dif- 
ferent weight or measure from what it is, shall be 
punished with imprisonment of either description for 
a term which may extend to one year, or with fine, 
or with both. 


266. Whoever is in possession of any instrument 

Being in posses. fOr Weighing, or of any weight, or of 
sionof falseweights any measure of length or capacity, 
pneriey which he knows to be false, and in- 
tending that the same may be fraudulently used, shall 
be punished with imprisonment of either description 
for a term which may extend to one year, or with 
fine, or with both. 


267. Whoever makes, sells, or disposes of, any in- 
Moking orselling Strument for weighing, or any weight, 
false weights or or any measure of length or capacity 

ca rhich he k to be false, in ord 
which he knows to be false, in order 
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that the same may be used as true, or knowing that 
the same is likely to be used as true, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to one year, or with fine, or with 
both. 


CHAPTER XIV. 


OF OFFENCES AFFECTING THE PUBLIC 
HEALTH, SAFETY, CONVENIENCE, 
DECENCY, AND MORALS. 


968. <A person is guilty of a public nuisance, who 
does any act, or is guilty of an illegal 
omission, which causes any common 
injury, danger, or annoyance to the public or to the 
people in general who dwell or occupy property in 
the vicinity, or whiclt must necessarily cause injury, 
obstruction, danger, or annoyance to persons who 
may have occasion to use any public right. 


Public nuisance. 


A. common nuisance is not excused on the ground 
that it causes some convenience or advantage. 


Nuisances are of two sorts, Public and Private. Those which only 
affect individuals cannot be made the subject of an indictment, but may 
be the ground of a Civil action for damages. Accordingly, 

_ * Where upon an indictment against a tinman, for the noise made by him 
in carrying on his trade, it appoared in evidence, that the noise only aifect- 
ed the inhabitants of threc sets of chambers in Clifford's Inn, and that by 
shutting the windows the noise was ina great measure prevented, it was 
ruled by Lord Etlenborough, C. J. that the indictment could not be sustain. 
ed, as the annoyance was, if avy thing, a private nuisance.” (1 Russ. 318.) 


On the other hand a public nuisance, which affects all equally, can 
only be the subject of on indictment, for otherwise a party might be 
ruined by a million suits. (1 Russ. 317, but even then a private indi- 
vidual may sue for any especial damage he has suffered. or instance, 
a man may be indicted for digging a hole in a high road, and sued by 
a party who has fallen into it, and broken his leg. Ibid. noe.) 


In general it may be laid down, that anything which seriously af- 
fects the health, comfort, safety or morals of the community, may be 
indicted as a public nuisance. For instance, keeping filth upon pre- 
mises, or exetcising offensive trades, which destroy the purity of the 
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air; keeping a savage bull in a field through which there is a footway ; 
keeping ferocious dogs unmuzzled ; bringing a horse diseased with 
glanders into a public place, to the danger of infecting the Queen’s 
subjects ; exposing a child infected with small pox in the public streets ; 
(1 Russ. 817, Arch. 745,) keeping gunpowdcr, naphtha, or similar 
inflammable substances, in stich large quantities as to be dangerous 
to life and property ; (Reg. v. Lister. 26 L. J. M. C. 196. See as to 
gunpowder, Act XVIII. of 1841, § 2 and Act XXVIII. of 1857, 
§ 7.) keeping brothels and common gambling houses; (1 Russ. 822, 
323,) and although, as we have seen above, a smith’s hammer is not 
considered sufficiently noisy to be a common nuisance, that more 
terrible weapon, a woman’s tongue, is, and indictments, for being 
‘a common scold’ were well known to the English law, and the 
offence was punished by placing her on an ingenious instrument, now 
extinct, called a trebucket, or cucking stool. (1 Russ. 327.) 


It has been ruled that where a noxious trade or other nuisance, 
is established at such a distance as to be inoffensive to any one, and 
afterwards persons choose to build houses, or make roads, near it, no 
indictment can be brought, for the trade, &c., was legal before the 
building of the house, or construction of the road. (1 Russ. 323.) 
But this position is doubted in Archbold, (746,) and 1 would submit 
with justice. Otherwise the result would be, that a party, by do- 
ing that which could not be prevented at the time, might maintain 
a desert around him for ever, to the injury of public and private in- 
terests. The doctrine has also been expressly denied in the case of a 
civil action by an individual, which would have been a stronger case 
for exemption. (Flliotson vy. Feetham, 2 Bing. N. C. 134, Bliss v. 
Hall, 4 Bing. N. C. 183.) 


Nor is a party allowed to say, that the smells, &e., were so bad 
before he came there, that he has added nothing perceptible to the 
annoyance. Where such adefence was sct up, Abbott C. J. said, 


“ It is not necessary that a public nuisance should be injurious to health ; 
if there be smells offensive to the senses, that is enough, as the neighbour- 
hood has a right to fresh and pureair. It has been proved that a number of 
other offensive trades are carried on near this place, but the presence of other 
nuisances will not justify any one of them ; or the more nuisances there 
were, the more fixed they would be. However one is not the less subject 
to prosecution, because others are culpable.” (1 Russ. 319.) 


Nor is a party allowed to plead a sort of set off, and to show that 
however undoubted a nuisance he may be to some, he is conferring 
a more than proportionate benefit upon the entire community, for, as 
the Court of Queen’s Bench observed in such a case, 

“* No greater evil can be conceived than the encouragement of capitalists 
and adventurers to interfere with known public rights, from motives of per- 
sonal interest, on the speculation that the changes made may berendered 

«lawful, by ultimately being thought to supply the public with something 
better than what they actually enjoy.” (Rex. v. Ward. 4A. & E. 404.) 


Nor, finally, can any length of time be held to justify a nuisanee, 


for the lapse of ages cannot authorise a man to poison his fellow-sub- 
jects. (Arch. 748.) . 
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' Besides the remedy by indictment, summary powers are given to 
the Magistrate by Act XXT of 1841. 


‘It shall be lawful for any Magistrate, when the public benefit and com- 
furtare in question, to cause unlawful obstruction and nuisances to be re- 
moved from thoroughfares and public places, and to suppress, or cause to 
be removed to a different place, trades or occupations injurious to the 
health or comfort of the community, and to prevent such construction of 
buildings, and such disposal of combustible substances as may appear to him 
likely to occasion conflagration, and to cause the removal of buildings in 
such state of weakness, as by the probability of their falling, may appear 
to him to expose individuals to danger.’ (§ 1.) 


‘In exercising the authority conferred by the above Section, the Mazis- 

trate shall after holding such inquiry, as may satisfy him of the necessit 
of proceeding under this Act, issue an injunction, which, if practicable, shall 
be served aageaaned on the parties concerned ; but if such service shall be 
impracticable or very inconvenient, the injunction shall be notified by oral 
proclamation, and a written notice thereof shall be set up at such place or 
places as may be best adapted for conveying information to the parties con- 
cerned. Andin case such injunction be not obeyed, the Magistrate may 
compel observance thereof by force, and punish disobedience by fine not 
exceeding 200 Rupees, or by imprisonment without labour for any period not 
exceeding one month, and if the Magistrate finds it necessary to incur ex- 
poe in removing noxious or dangerous articles, or buildings, it shall be 
awful for him to sell the samo, or their materials by public auction, in 
order to defray the charge, delivering any surplus that may remain to the 
owner, And it shall be lawful for the Magistrate to compel, under the 
like penalty, the owners of tanks or wells adjacent to any public thorough- 
fare, to fence the same in such manner as to prevent danger to the public 
arising therefrom.’ (§ 2.) 


Powers of directing the removal of nuisances, and of imposing 
summary penalties for disobedience to such orders, are also given by 
Act XIV of 1856, for the conservancy and improvement of the Presi- 
dency Towns. . 


269. Whoever unlawfully or negligently does any 
Si eciniag Bel which is, and which he knows or 
ly to spread infec. has reason to believe to be, likely to 
tion of any disease spread the infection of any disease 

Cee dangerous to life, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine, or 


with both. 


Under this Section it will be possible to arrest and punish persons 
who go about under the influence of infectious disorders, for the pur- 
pose of exciting public commiseration. A more valuable application 
of the same section would be to employ it in the checking of a disease, * 
as loathsome as it is dangerous, which springs from promiscuous pros- 
titution. 


270. Whoever malignantly does any act which is,. 
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re ee and which he knows or has reason to 
ly to spread infec. believe to be, likely to a the in- 
ee disesse fection of any disease dangerous to 

’ life, shall be punished with imprison- 
ment of either description for a term which may ex- 


tend to two years, or with finc, or with both. 


271. Whoever knowingly disobeys any rule made 
and promulgated by the Government 
of India,or by any Government,for put- 
ting any vessel intu a state of quaran- 
tine, or for regulating the intercourse of vessels in a 
state of quarantine with the shore or with other ves- 
sels, or for regulating the intercourse between places 
where an infectious disease prevails and other places, 
shall be punished with imprisonment of cither de- 
scription fora term which may extend to six months, 
or with fine, or with both. 


Disobedience to 
a quarantine rule. 


_ 272. Whoever adultcrates any article of food or 

Adulteration of Gvink, so as to make such article 
food ordrinkwhich noxious as food or drink, intending to 
isintendediorsale. 4.1] guch article as food, or drink, or 
knowing it to be likely that the same will be sold as 
food or drink, shall be punished with imprisonment 
of either description for a term which may extend to 
six months, or with fine which may extend to one 
thousand Rupees, or with both. 


273. Whoever sells, or offers or exposes for sale, 

_ as food or drink, any article which 

fone noxious has been rendered or has become 
noxious, or is in a state unfit for food 

or drink, knowing or having reason to believe that 
the same is noxious as food or drink, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to six months, or with fine which 
muy extend to one thousand Rupees, or with both. 
The adulteration mentioned in the two preceding sections must be 


such as renders it injurious to health. Mixing water with milk, 
sloe leaves with tea, or chicory with coffee would not be punishable. 
20 
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Tt would be otherwise with such compounds as beer doctored with 
strychnine, spirits mixed with vitriol, cakes coated with red lead, 
and such like poisonous compounds. Where the person charged is him- 
self the party who has directed the adultcration, the fact that the arti- 
cle has been sold, or was manufactured for sale, will be sufficient to 
warrant a conviction. On the other hand where the party is merely 
the vendor of that which has been manufactured by others, some 
further evidence will be necessary in order to show that he knew 
not only that there was some adulteration, but also what was the 
extent, and probable consequence of that adulteration. It must be 
remembered that in most cases there are some recognised modes of 
adulterating particular articles of food, which are perfectly well known 
to the trade, and therefore where it is shown that the vendor knew 
that the article was in fact adulterated, it will in most cases be no very 
unsafe presumption that he had reason to know what the character of 
the adulteration was. The knowledge of the adulteration will seldom 
be capable of direct proof. Where the article is in fact adulterated, 
and where it is shown that the vendor purchased it at a price below 
that for which the genuine article could be procured, such knowledge 
may safely be inferred. The presumption would be strengthened if it 
could be shown that the vendor had several articles of the same spe. 
cies on hand, at different prices, some adultcrated and some not, or 
adulterated to different degrecs. 


Little difficulty can ever be felt where the bad quality of the article 
arises, not from any adulteration which might possibly escape notice, 
but from its own intrinsic defects. As for instance, where unsound 
meat is sold. And, even though the defect has escaped the notice of 
the purchaser, it must be remembered that the seller has generally 
such an accurate knowledge of the qualities of his ware, and of the 
previous history of each particular article, as renders it very unlikely 
that he could be ignorant of any fault of a glaring character. 


274. Whoever adulterates any drug or medical 
preparation in such a manner as to 
lessen the efficacy or change the opc- 
ration of such drug or medical prepa- 
ration, or to make it noxious, intending that it shall 
be sold or used for, or knowing it to be likely that it 
will be sold or used for any medicinal purpose, as if 
it had not undergone such adulteration, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to six months, or with fine 
which may extend to one thousand Rupees, or with 
both. 


275, Whoever, knowing any drug or “medical 


Adulteration of 
drugs. 
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preparation to have been adulterated 
es oe Mute: in such a manner as to lessen its effi- 
" cacy, to change its operation, or to 
render it noxious, sells the same, or offers or exposes 
it for sale, or issues it from any dispensary for medi- 
cinal purposes as unadulterated, or causes it to be 
used for medicinal purposes by any person not know- 
ing of the adulteration, shall be punished with im- 
prisonment of either description for a term which 
imay extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 


Under this and the previous Scction it is not necessary to show that 
the drug was so adulterated as to render it noxious to life. It is 
sufficient if its efficacy is lessened. The necessity for this enact- 
ment is obvious enough. All drugs are of a recognised average strength, 
and prescriptions are made up on the understanding that they possess 
such strength. Lf however the drag which a physician prescribes 
proves to be only half the strength on which he calculated, it may 
prove wholly useless, and death may ensue before the crror is remedied. 
The act only speaks of the efficacy of the drag being lessened, or, its 
operation changed. It would however be necessary to show that the 
difference in the drug was of so cousidcrable a character as to make an 
appreciable and important change on its character, and effect. The use 
of the word “ adulteration” implies the mixture of some foreign ele- 
nent. And therefore a merely inferior quality of the same medicine 
will not amount to an adulteration. "or instance, there are many dif- 
ferent sorts of cod liver oil, and the same oil prepared in different ways 
may produce different degrees of effect. But if an apothecary, being 
ordered to supply a quart of cod-liver oil for a person in consumption, 
were to send a quart of the most inferior oil of that description, this 
would not be an act indictable under either section, provided the oil, 
however inferior in quality, was genuine of its kind. 


It will be observed that the essence of the offence consists not so 
much in the adulteration, as ig the passing the article off as unadulter- 
ated. Any one who chooses may mix anything he likes with any 
medicine, but he nust not sell it as if it was unadulterated, nor for the 
purpose of being sold as unadulterated. This must I imagine be 
taken as the meaning of the words “ knowing it to be likely that it 
will be sold as if it had not undergone such adulteration.” If a crug- 
vist were to sell a compounded medicine to an apothecary, communi- 
cating exactly its real nature to him, he could not be rendered crimi- 
nally answerable because the apothecary sold it again as genuine, 
even though his knowledge of the apothecary’s morals made it very 
probable that such might be the result. But it would be very differ- 
ent if it could be shown that he supplied the spurious commodity, by 
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mutual understanding, for the purpose of being issued to the world as 
something different. 


276. Whoever knowingly sell, or offers or exposes 
Sale of any drug for sale, or issues from a es 
as a different drug for medicinal purposes, any drug or 
or preparation. = medical preparation as a different drug 
or medical preparation, shall be punished with im- 
prisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 


The offence constituted by this Section does not involve the idea of 
any adulteration or inferiority in the substituted medecine. It is suffi- 
cient that it is not in fact what it purports to be. Ifa chemist were 
to discover a drug which he considered to be just as effective as qui- 
nine, and which could be procured for half the price, he would not be 
justified in selling it as quinine, even though it answered precisely the 
game purpose. ‘The fraud consists, not in the injury done, but in the 
false pretence by which persons who suppose that they are using one 
medicine are forced to use another against their will. 


277. Whoever voluntarily corrupts or fouls the 
Fonling the water Water of any public spring or reser- 
ofa public spring or volr, SO as to render it less fit for the 
eer purpose for which it is ordinarily 
used, shall be punished with imprisonment of either 
description for a term which may extend to three 
months, or with fine which may extend to five hun- 
dred Rupees, or with both. 


278. Whoever voluntarily vitiates the atmos- 
Making sxtmos- Phere inany place so as to make it 
there noxious to noxious to the health of persons in 
ae general dwelling or carrying on busi- 
ness in the neighbourhood or passing along a public 
way, shall be punished with fine which may extend 
to five hundred Rupees. 


279. Whoever drives any vehicle, or rides on 
Rash driving or 20Y public way in a manner so rash 
riding on a public Or negligent as to endanger human 
ed life, or to be likely to cause hurt or 
injury to any other person, shall be punished with 
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imprisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 


This is the first of a series of Sections (279— 289) by which mere 
negligence is made punishable, apart from any injury actually done. 
]t is plain that the essence of the offence consists in the possibility of 
injury, and not in its actual occurrence, ag all the clauses contain the 
words ‘ likely to cause hurt or injury,” or words of a similar nature, 
and the occurrence of actual injury mects with punislinent under 
ss. 337 and 338 ; though strangely cnough the actual inflicting of hurt 
is liable to a less punishment under s 837 than the commission of the 
same act would be if no hurt rgsulted. Nor is it necessary that there 
should be any intention to injure. It is sufficient if the carelessness 
is such as does cause, or is likely to cause injury. 


In order to make a person criminally responsible for neglicence, 
the act complained of must appear to be his own personal neglect or 
default. In a civil suit a man is responsible for the acts of his 
servants, but in criminal imatters he is not. In a recent case, the 
prisoner was a scller of fireworks. In his absence a fire took place in 
his house, in consequence of which a rocket went off, and caused the 
death of another. It was held that he was not criminally answerable, 
Cockburn J. C. said ; 


‘¢ The prisoner kept a quantity of fireworks in his house. but that alone 
did not cause the tire by which the death was occasioned. It was the snper- 
added negligence of some one else that caused it. Had the death proceeded 
from the natural consequences of this keeping of the fireworks, or forinstance, 
if from the prisoners neghgeut keepimg of them arocket had gone off in 
spontaneous combustion, and so caused the death, the conviction might have 
been maintained. But here the death was caused by the act of the defen- 
dant plus the act of some one else.” (Reg. v. Bennett L. J. M. C. 27.) 


The act complained of must also be one whose necessary or natural 
result would be of an injurious character. Therefore I conceive that 
the rule of civil law will apply, that even though there has been negli- 
gence on the part of the defendant, still, if that negligence would 
have been harmless only for equal or greater negligence on the part of 
some one else, no liability anses. In such cases the rule has been 
laid down, that 

‘‘ Although there may have been negligence on the part of the plaintiff, 
yet, unless he le by the exercise of ordinary care, havo avoided tho 


consequences of the deiendant’s nee e ce he 1s entitled to recover : if, by 


ordinary care, he might have avoided them, he is the author of his own 
wrong.” (3 M. & W. 248.) 


Hence where a Steamer ran down a Collier, and the jury found that 
the Steamer showed want of caution in going at too great a speed on 80 
dark a night, but the immediate cause of the accident appeared to be 
that the Collier did not exhibit a light as she was bound to do by the 
Admiralty regulation, it was held that no action was maintainable 
against the owners of the steamer. (Dowell v. Steam Navigation Com- 
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pany 261L J. Q. B. 59, Tuffv. Warman 27 LJ. C. P. 322. Ellis 
v. L.& S. W. Ry, 26 L. J. Ex. 349.) 


The evidence of negligence must always be affirmative and positive. 
It cannot be presumed. ‘Ihe mere fact that an injury has taken place, 
which would not have taken place if the defendant had acted in 
some different way, will be no evidence of negligence, unless he acted 
wrongly and negligently in what he did or lett undone. In a very re- 
cent case where a woman was run down by an omnibus, Erle C. J. 
stated the facts of the case, and the law as follows :— 


‘‘ In this case it appears that the night was dark, and that there was a 
storm of snow, and Ibot-pascen Gere crossing the street were bound to be 
extremely cautious in doing so, just as much as the drivers of vehicles were 
bound to drive cautiously. It does not appear that the defendaut’s vehicle 
was coming along at an improper speed, bit, on the contrary, that there 
was abundant time atthe rateat which the coachman was driving for 
foot-passengers, if aware of his approach to have slipped backward or for- 
ward, and got clear of his horses—as much time for them to have done, that 
as for the driver to have stonDes or got out of their way. The only ground 
suggested for umputing any breach of duty to the driver is, that at the time 
of the accident he was looking round to speak to the conductor; but that 
he might do for any lawful purpose, and at the time he did so he was driving 
on his proper side of the street, and at a proper speed, and it amounts to 
no aflirmative breach of his duty. There appears to be just as much reason 
for saying that the woman negligently ran against the defendant’s horses as 
that the horses were negligently driven against them ; and if they had in- 
jured the horses or the omnibus 1t might with equal justice have been 
siid that they were liable for such jury : the rule being, that it 1s equally 
the duty of foot passengers when crossing a street to look ont for vehicles, 
as it is the duty of the drivers of vehicles to look out for foot passengers.” 


Williams J. said ; 


‘*T entirely concur; and only wish to add that there is another rule as 
to leaving evidence to a jury, which is of the greatest importance, and that 
is, that where the evidence is equally consistent with either negligence or 
no negligence, 1t 1s not competent for the judge to leave it to the jury to 
find either alternative, but it must be taken as amounting to no proof at 
all.” (Cotton v. Wood 29 L. J. C. P. 333.) 


Where the person injured is in another vehicle, as for instance a 
carriage, railway train, or ship, he is so far identified with the person 
managing that vehicle, that if the accident is brought about by the fault 
of the manager, so that the latter could not complain of it, neither 
eanhe. (Thorogood v. Bryan 8.C. B. 115.) And so where the person 
injured was a child, who was under the care of a grown person, 
to whose negligence the accident was mainly owing, though the de- 
fendant was also in some degree to blame, it was held that no action 
could be maintained in the name of the child, since he was identified 
with the party under whose charge he was, and the latter was so much 
in fault that he could not have sued.” (Waite v. N. E. Ry. Com- 
pany, 28 L. J. Q. B. 258.) 

Of course the conductor of a vehicle will always be answerable cri- 
minally, as he would formerly have been answerable civilly, for an in- 
Jury resulting to those under his own care through his rashness or 
negiect. 
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280. Whoever navigates any vessel in a manner 


so rash or negligent as to endanger 
human life, or to be likely to cause 
hurt or injury to any other person, 
shall be punished with imprisonment of either des- 
cription for a term which may extend to six months, 
or with fine which may extend to one thousand Ru- 
pees, or with both. 


Rash navigation 
of a vessel. 


281. Whoever exhibits any false light, mark, or 
Exhibition of a buoy, intending or knowing it to be 
false light, mark, likely that such exhibition will mis- 
aoe lead any navigator, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, or with fine, or 


with both. 


252. Whoever knowingly or negligently conveys, 
Be aga or causes to be conveyed for hire, any 
onveying person . 
by waterfor hirein Person by water in any vesscl, when 
s vossel overloaded that vessel is in such a state or so 
loaded as to endanger the life of that 
person, shall be punished with imprisonment of 
either description for a term which may extend to 
six months, or with fine which may extend to one 
thousand Rupees, or with both. 


A ship owner who knowingly sends out an unscaworthy vessel 
will not be liable under this section, (though he would be under s. 
336,) if it sinks carrying with it crew and captain, for they are not 
being conveyed for hire. But he would be answerable if a single 
passenger went to the bottom, or even if nothing whatever happened, 
provided the condition of the ship was, and might have been foreseen 
to be dangerous. And I conceive it would be just the same if no 
danger whatever occurred, provided there would have been danger in 
the ordinary course of things. Ifa ship were to be sent to China in 
a state which would render it unsafe if bad weather came on, it would 
be no answer, after the event, to show that in point of fact there had 
been a. calm the whole way. Buta ship may be seaworthy for one 
voyage, for instance a short coasting expedition, which would not be 
seaworthy if sent out across the ocean. (Smith. Mero. L. 368.) 


283. Whoever, by doing any act, or by omitting 

= to take order with any property in his 
anger or ob- . ( 

struction ina pub- POSSession or under his charge, causes 
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lioway or naviga- danger, obstrucuon, or injury to any 
cae person in any public way or public 
line of navigation, shall be punished with fine which 
may extend to two hundred Rupees. 


Under this Section also, asin all the similar cases, the danger or 
injury must be such as would naturally follow from the act. ‘There- 
fore where the facts were, that the defendant being possessed of land 
abutting on a public foot-way, excavated an area in the course of 
building a house immediately adjoining the foot-way, and. left it unpro- 
tected, aud a person walking in the night fell in, the defendant was 
held to be liable; though in point of law the party who fell in was off 
the road, and was a trespasser. (Barnes v. Ward. 9 C. B. 392.) But the 
contrary was held where a man made a well in the middle of 
his field through which there was a right of way, and a person stray- 
ing off the path at night fell into it. Martin B, after citing the last 
case with approval, said ; 

“* But when the excavation is made at some distance from the way, and 
the person falling into it would be a trespasser upon the defendant’s land 
before he reached it, the case seem to me to be different. We do not see 
where the liability 1s to stop. A man going off a road in a dark night and los- 
ing his way, may wander toany extent. We think the proper and true test 
of legal liabiuhty is, whether the excavation be substantially adjoiing the 


way.” (Hardcastle v. 8, G. Ry. Co. 28 Ld. Ex. 139. Hounsell v. Smith. 
99 LJ. C. P. 2031) 


The property which creates the nuisance must. be under the control 
of the person charged, so a3 to make it possible for him to remove 
the obstruction or cause of danger. Accordingly, where a ship sunk 
in a navigable river without the fault of the owner, and was abandoned 
by him, it was held that he was not answerable either by indictment or 
suit, for any injury that might result from its lying in the bed of the 
river. ‘The Court considered that after shipwreck and abandonment, 
the property ceased to be in the possession and under the control of 
the former owner, and that he was under no obligation to add to his 
existing misfortune by incurring the expense of either raising the 
vessel, or keeping a continual watch over it. (Brown v. Mallett. 5 
C. B. 599.) 


Under all these Sections it will probably be held, in conformity 
with the principles of civil law, that much greater caution will be re- 
quired in reference to the general public than will be called for in re- 
gard to a man’s own servants who are employed in any occupation of 
danger. Their employment is voluntary, and, from its very nature, 
gives them full notice of all the perils to which they are exposed, and 
of the precautions by which those perils may be avoided. Accordingly 
where a workman was killed while using a machine for raising weights, 
the evidence being that another and safer mode of raising weights was 
usual, and had been discarded by orders of the defendant, it was held 
that the latter was not liable. Pollock, C. B. said, “A servant cannot 
eontinue to use a machine he knows to be dangerous at the risk of his 
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employer.” (Dynen v. Leach 26 L. J. Ex. 221.) But it would be 
otherwise if the master had directly conduced to the injury of his ser- 
vant by any act of personal neglect. As for instance, where the master 
was # miner, aud the workman had pointed out that a stone overhanging 
the works was dangerous, and likely to fall, and it did fall soon after, 
and killed him. And so in another case, where a miner was killed by 
the fall of a stone upon hin while he was being drawn up through the 
shaft of the mine. here it was found that the stone fell, “ by rea- 
son of the shaft being in an unsafe state from causes for which the 
master, the defendant, was responsible.” (Cited, 26 L. J. Ex. 222.) 


So persons engaged ina gan powder manufactory, in a cheniist’s 
laboratory, or ina diuggist’s shop are expected to know the dangerous 
character of the articles with which they are surrounded, and to take 
the proper precaution against them. But if similar commodities were 
lett about in places open to servants, strangers, and the public gencral- 
ly, a much greater di gree of precaution would be necessary, in guard- 
ing against danger, and in giving notice to those who might expose 
themselves to risk. 

By s. 336 any rash or negligent act by which life or safety is en- 
dangered is punishable. 


284. Whoever does, with any poisonous sub- 
Neghgent conduct Stance, any act ina manner so rash 
with respect toany or negligent as to endanger human 
poisonoussubstanee, ify or to be likely to cause hurt or 
injury to any other person, or knowingly or negli- 
gently omits to take such order with any poisonous 
substance in his possession as is sufficient to guard 
against any probable danger to human life from such 
poisonous substance, shall be punished with impr. 
sonment of either description for a term which may 
extend to six months, or with fine which may extend 
to one thousand Rupees, or with both. 


285. Whoever does, with fire or any combustible 
oigigeatt on: oats any act so rashily or negli gent- 
dact with respect ly as to endanger human life, or to be 
to any fire or com- likely to cause hurt or injury to any 
other person, or knowingly or negli- 

gently omits to take such order with any fire or any 
combustible matter in his possession as is sufficient 
to guard against any probable danger to human life 
from such fire or combustible matter, shall be punish- 
ed with imprisonment of either description for a 
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term which may extend to six months, or with fine 
which may extend to one thousand Rupees, or with 
both. 


286. Whoever does, with any explosive substance, 
Negligent conduct @NY act so rashly or negligently as to 
with respect to any endanger human life, or to be likely 
explosivesubstance. +4 cause hurt or injury to any other 
person, or knowingly or negligently omits to take 
such order with any explosive substance in his pos- 
session a8 is sufficient to guard against any probable 
danger to human life from that substance, shall be 
punished with imprisonment of either description for 
a term which may extend to six months, or with fine 
which may extend to one thousand Rupees, or 
with both, 


287. Whoever does, with any machinery, any 
Negligent con. @ct so rashly or negligently as to en- 
duet with respect danger hunian life, or to be likely to 
to any machinery > hurt * injurv t ther 
inthe possession or C@USe hur fi ret O = 0 . 
under the charge person, or knowingly or negligen 
of the offender. sere : ay S07 uy 
omits to take such order with any 
machinery in his possession or under his care as is 
sufficient to guard against any probable danger to 
human life from such machinery, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 


288. Whoever, in pulling down or repairing any 
edicuss Sak building, knowingly or negligently 
respect to pulling OMits to take such order with that 
pown, or Tepairng building as is sufficient to guard 
fue : 
against any probable danger to human 
life from the fall of that building, or of any part there- 
of, shall be punished with imprisonment of either 
description for a term which may extend to six 
months, or with fine which may extend to one thou- 
sand Rupees, or with both. 


289. Whoever knowingly or negligently omits to 
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take such order with any animal in his 
possession as is sufficient to guard 
against any probable danger to human 
life, or any probable danger of grievous hurt from 
such animal, shall be punished with imprisonment 
of either description for a term which may extend to 
six months, or with fine which may extend to one 
thousand Rupees, or with both. 


Negligence with 
ag to any ani- 
nL J 


The principal point to be considered wnder this section will be the 
knowledge that the defendant had of the dangerous properties of the 
animal, Where the very nature of the animal gives him warning, his 
knowledge will be assumed, as for instance if a person were to choose 
to make a pet of a tiger or a bear. Otherwise express knowledge will 
have to be shown, in order to involve the necessity of unusual caution. 
Where injury is done by a horse, a bull, or a dog, and it is not shown 
that the animal was peculiarly vicious, or that his vice was known to 
his master, no indictment could be maintained unless he had neglect- 
ed the ordinary precaution employed by every onc who uses such 
aniuials. 


Where the animal is known to be mischievous, the rule of civil law 
seems to be to infer negligence absolutely, from the mere fact that an 
injurv has followed. Where the injury arose froma savage monkey, 

“Lord Denman laid down the law as follows ; 

‘The conclusion to be drawn from an examination of all the authorities 
appears to be this; that a person keeping a mischievous anual, with 
knowledge of its propensities, is bound to keep it secure at his peril, and 
that if it does mischief, neghyence 1s presumed, without express averment. 
The negligence is in keeping such an animal after notice.” (May v. Burdett 


9Q. B. 112.) 


It is probable however that the interpretation of this section would 
be stricter, as is always the case where the doctrine of constructive 
negligence is applied to criminal Jaw, and that if every proper and 
reasonable precaution had been taken, no criminal indictment would 
lic, even though the animal finally escaped, and did damage. A good 
deal would also turn upon the lawfulness of the object for which the 
creature was kept. ven if it were legal negligence in a private 
person to keep a tiger for his own amusement, the same doctrine could 
not be applied to the keeper of a government menagerie. If it were, 
such an institution would become impossible. Again it would bea 
different thing, if it could be shown that the animal was justifiably 
kept for purposes of self-defence. Accordingly where a man got into 
the garden of another by night, and was there injued by a dog, and it 
appeared that the dog was kept for the protection of the garden, and 
was tied up all day, but was let loose at night ; Lord Kenyon said ; 

‘ That every man had a right to keep a dog for the protection of his garden - 


or house : that the injury which this action was calculated to redress, was 
where an animal known to be mischievous was suffered to go at large, and 
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the injury therefore arose from the fault of the owner in not securing such 
animal, so as not to endanger or injure the public; that here the animal 
had been properly let loose, and the injury hai arisen from the plaintiff's 
own fault in incautiously going ito the defendants’ garden after it had been 
shut up.” (Brock v. Copeland. ] Esp. 203.) 


The defendant is only bound to guard against probable danger, that 
13, such danger a3 iy be calculated to arise from the nature of the 
beast itself. But I conceive that no indictment would le if an injury 
arose to any on? from their own obstinate and foollrardy conduct in 
venturing too near it, with full knowledge of its qualities. And 
even in civil eases, Lord Denman said, that if the injury was solely 
occasioned by the wilfulness of the plaintiff after warning, that might 
be a ground of defence. (9 Q. B. 118.) 


Tere also as L have remarked before, a greater degree of precaution 
will be necessary in dealing with the general public than will be re- 
qitived in the case of servants, who take the risk with full knowledge 
of it. A livery stable keeper who knowingly sent a vicious, untrained 
horse to a customer to ride, without informing him of its qualtics, 
would be liable wader this section. But he would not be so, if he 
merely put a rongh-rider upon the horse’s back to break him in, though 
in fact the man were thrown and killed.” 


290. Whoever commits a public nuisance in any 
Punishment for Coe not otherwise punishable by this 
publ nusance, Ode, shall be punished with fine 
which may extend to two hundred 


Rupces. 


291. Whoever repeats or continues a public nui- 

, sance, having been enjomed by any 
Continuance of . : 
nuisance after in- Public servant who has lawful authort- 
junction to discon- ty to issue such injunction not to re. 
peat or continue such nuisance, shall 

be punished with siniple imprisonment for a term 
which may extend to six months, or with fine, or 


with both. 


292. Whoever sells or distributes, imports or 

rints for sale or hire, or wilfully exhi- 

ont f° bits to-public view, any obscene 

book, pamphlet, paper, drawing, 

painting, representation, or figure, or attempts or 

_offers so to do, shall be punished with imprisonment 

of either description for a term which may extend to 
three months, or with fine, or with both. 


had 
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Exception. This Section does not extend to any 
representation sculptured, engraved, painted, or 
otherwise represented, on or in any Temple, or on 
any car used for the conveyance of idols, or kept or 
used for any religious purpose. 

The word “ obscene’ is one of considerable ambiguity. In one 
sense Hiram Power's statue of the Greek Slave, Ruben’s picture of the 
Judgement of Paris, and the works of Martial or Catullus must be con- 
sidered as obscene, that is, as capable of exciting sensual feelings. But 
it could not be endured that a shopkeeper should be prosecuted for sell- 
ing the works just mentioned. | conecive that the word must be limit- 
ed to those productions whose primary and palpable purpose is to 
excite to lust. Whatever may have been the original object. of such 
writers as Martial or Catullus in their amatory odes, in the present day 
they are bought and read as monuments ofa classical age. Nor ean 
there be any greater indclicacy than the delicacy of those, who profess 
to find impropriety in some of the noblest works of painting and seulp- 
ture that have deseended to our times. But, however difficult it may 
be to draw the line in words, the distinction between the two cases 
will always be bold enough. ‘The test will always be, whether pruri- 
ency is the object aimed at by the work in question, and for the grati- 
fication of which it is exhilnted or sold, or whether such feclings are 
increly the results that may be excited in an ill-regulated mind. 


293. Whoever has in his possession any such ob- 
scene book or other thing as 1s men- 

Tlaving in posses- |. : “y: . , 
sion obscene book tioned 1m the last preceding Section 
tor sale or exhili- for the purpose of salc, distribution, 
or public exhibition, shall be punish- 
ed with imprisonment of either description for a 
term which may extend to three months, or with 

fine, or with both. 


294. Whoever sings, recites, or utters in or near 
any public place any obscene song, 
ballad, or words to the annoyance of 
others, shall be punished with imprisonment of ei- 
ther description for a term which may extend to 
three months, or with fine, or with both. 


Obscene songs. 


The words of this section, which make it necessary that the place 
should be public, and that the act should be to the annoyance of 
others, seems to point to such open obscenity as would have been 
a nuisance at common law. 


‘(Tt seems an established principle, that whatever openly outrages 
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alecency, and is injurioys to public morals, is a misdemsanour at common 
law” (2 Camp. 90. n.) 


Accordingly to English law, such an act, even if committed in a: 
place of public resort, was not indictable if only one person could have 
been annoyed by it, (Arch. 769) anl the wording of the present 
section seems to support the same view. ; 


An omnibus isa public place for this purpose, and so of course 
would a railway train be. (Arch. 769.) 


CHAPTER XV. 
OF OFFENCES RELATING TO RELIGION. 


295. Whoever destroys, damages, or defiles any 

Injuring or det. Place of worship, or any object held 
ing @ place of wor. sacred by any class of persons, with the 
biup, With intentto . . : : 
insult the religion Intention of thereby insulting the re- 
of any class, ligion of any class of persons, or with 
the knowledge that any class of persons is likely to 
consider such destruction, damage, or defilement as 
an insult to their religion, shall be punished with 
imprisonment of either description for a term which 


inay extend to two years, or with fine, or with both. 


296. Whoever voluntarily causes disturbance to 
any assembly lawfully engaged in the 
performance of religious worship or 
religious ceremonies, shall be punish- 
ed with imprisonment of either description for a 
term which may extend to one year, or with fine, or 
with both. 


297. Whoever, with intention of wounding the 
feelings of any person, or of insulting 
the religion of any person, or with 
_the knowledge that the feelings of 
any person are likely to be wounded, or that the re- 
ligion of any person is likely to be insulted thereby, 
commits any ts in any place of worship or on 
any place of sepulture, or any place set apart for the 


Disturbing a re- 
ligious assembly. 


Trespassing on 
burial places, &c. 
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performance of funeral rites, or as a depository for the 
remains of the dead, or offers any indignity to any 
luman corpse, or causes disturbance to any persons 
assembled for the performance of funeral ceremonies, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to one year, 
or with fine, or with both. 


298. Whoever, with the deliberate intention of 
Uttering words&c, Wounding the rcligious feelings of any 
with dehberate in- person, utters any word or makes any 
tent to wound the . : 
religious feclings of SOUNd in the hearing of that person, 
Ruy, WemnOn. or makes any gesture in the sight of 
that person, or places any object im the sight of that 
person, shall be punished with imprisonment of ci- 
ther description for a term which may extend to one 
year, or with fine, or with both. 

These sections are of so dangerous a character, that it ig most neces- 
sary to bear in mind the general exceptions contained in ss. 76 - 80, 
I conceive that a missionary or teacher, bond fide pursuing his calling, 
could not be indicted for any offence he might give to others, nor of 
course could a magistrate, who felt it to be his duty to prevent or 
interrapt a religious procession. Nor a Municipal Commissioner or 
Engineer who dug up a burial ground, or threw down a temple, in the 
performance of some public work. Nora person who did such an act 
upon ground which was lawfully his own, whatevcr might be the 
offence given thereby. 


CHAPTER XVI. 


OF OFFENCES AFFECTING THE 
HUMAN BODY. 


OF OFFENCES AFFECTING LIFE. 


299. Whoever causes death by doing an act with 
the intention of causing death, or with 
the intention of causing such bodily 
injury as is likely to cause death, or with the know- 


Culpable homicide. 
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ledge that he is likely by such act to cause death, 
commits the offence of culpable homicide. 


Itlustrations. 


(a) A lays sticks and turf over a pit, with the intention of thereby 
causing death, or with the knowledge that death is likely to be thereby 
caused, Z, believing the ground to be firm, treads on it, falls in and is 
killed. A has commutted the offence of culpable homicide. 

(b) A knows Z to be behind a bush B does not know it, A, intend- 
ing to cause, or knowing it to be hkely to cause Z’s death, induces B 
to fire at the bush. B fires and kills Z. Here B may be guilty of no 
offence ; but A has committed the effence of culpable homicide. 

(c) A, by shooting at a fowl with intent to kill and steal it, kills 4, 
who 1s behind a bush ; A not knowing that he was there. Here, al- 
though A was doing an unlawful act, he was not guilty of culpable homu- 
cide, as he did not intend to kill B, or to cause death by doing an act 
that he knew was likely to cause death. 


By s. 32 all words which refer to acts done are defined as extending 
also to illegal omissions. 


Where the death arose, not from an act done, but from neglect to 
do something, as to supply with food, clothes, medicine, &c., it must 
be shown that it was the duty of the prisoner to do theaact, by virtue 
of his position as parent, master, &c., that the child or apprentice was 
of such tender years as to be unable to supply himself; and that the 
defendant was in the actual possession of means to provide for him. 
Otherwise no crime at all is committed. (Arch. 517) Assuming 
these facts to be established, the offence will be murder, if the circun- 
stances are such that the person must have been aware that the result 
would be death ; otherwise only culpable homicide. For instance, if a 
woman left her child, a young infant, at a gentleman’s door, or other 
place where it was liki ly to be found and taken care of, and the child 
lied, it would only be culpable homicide. But if the child were left in a 
remote place, such as a barren heath, and death ensued. it would be 
murder. (Reg. v. Walters, C. & M. 164.) And so it was held by the 
I’, U. that the desertion of a child by its mcther docs not amount ta 
murder, nor even to an attempt at murder, unless the circumstances 
attending the desertion show that it is done with the intention of caus- 
ing its death. (3 M. Dig 123, § 141) A decision which ought to 
be taken, as explained by the previous judgment, in order to be cor- 
rect. 


The crime of culpable homicide, as defined above, only exists in‘cases 
where the act is done with the intention of causing death, or with 
the knowledge that death is likely to ensue. No provision seems to 
be made for that most ordinary form of culpable homicide, known to 
the English law as manslaughter, where the death is unintentional, but 
arises from such a degree of negligence as the law deems to be criminal. 
(Reg. v. Hughes. 26 L. J. M. C. 202.) Such are the eases which occur 
constantly in England, where engine drivers are indicted for deaths 
caused by their carelessness in disregarding signals. Here there is 
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obviously no intention to cause death, or any accident at all. Such 
also are the common cases of accidents arising from gross carelessness 
in the use of fire-arms. 

‘“ Thus if one firea gun, though loaded with powder only, in the streets 
of a crowded city, anda passenger is killed by its bursting, or by the 
wadding, or by a piece of metal or stone, which has, unknown to the person 
firing, been placed in the gun, he is guilty of culpable homicide ; for to tire 
at all, in such a situation, was a recklesy and dangerous act. The same 
rule holds if one fire a gun so near a high road as to endanger persons 

ing at the time, though it is done in pursuit of game only.” (Alison Cr. 
L. 114. see Arch. 527.) 


It will be observed that the illustration (¢) in the text gives no hint 
as to the situation of the bush, which may have becn in the heart of a 
jungle, or on the side of the high road, for all that we are told about 
it. Inthe latter case the offence would be culpable homicide by the 
law both of England and Scotland, and it seems strange that it should 
not be expressly made so by this Code. The provisions of the pre- 
yions chapter seem principally to refer to acts which endanger life, not 
to acts which take it away, and the maximum punishment, viz., six 
months imprisonment and fine, seems most inadeytate to a scrious case 
of negligence followed by death. 


‘The neglect which causes death must as 1 have shown above (ante 
p. 157) be the personal neglect or default of the defendant himself. But 
where an Engineer left an engine in charge of a boy, who told him he 
could not manage it, and in consequence of its mismanagement a loss 
of life took place, this was held to be manslaughter ; for it was an act 
of personal inisconduct on the part of the Engineer. (Reg. v. Lowe. 
3 U. & K. 123.) 


The same question often ariscs in cases of death by Medical treat- 
ment. Where a person, who had been in the habit of acting as a mid- 
wife, tore away part of the prolapsed uderus, supposing it to be-a part 
of the placenta, aud was indicted for murdet, Lord Hllenborough 


C. I. said ; 

‘There has not been a particle of evidence adduced which goes to convict 
the prisoner of the crime of murder, but still 1t 13 for yonto consider whether 
the evidence goes as far as to mike out a case of mauslaughter. ‘To substan- 
tiate that charge, the prisoner must have been guilty of criminal misconduct, 
arising either from the grossest ignorance, or the most criminal inattention. 
One or the other of these is necessary to make him guilty of that criminal 
negligence and misconduct, which 1s essential to make out a case of man- 
slaughter. It does not appear that in this case there was any want of atten- 
tion on his part ; and from the evidence of the witnesses on his behalf, it 
appears that he had delivered many women at different times, and from this 
he must have had some degree of skill.” (1 Russ. 497.) 


So where the prisoner, who was a publican and agent for the sale 
of Morison’s pills, was indicted for manslaughter, by administering a 
large quantity of those pills to the deceased. Several medical men 
gave as their opinion that medicine of the violent character, of which 
the pills were composed, could not be administered to a person in the 
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state in which the deceased was without acceleratifig his death. Lord 
Lyndhurst, C. B. said, 


‘¢ T agree that in these cases there is no difference between a licensed phy- 
sician or surpeon, and a person acting as physician or surgeon without a 
license. In either case, Pa party, having a competent degree of skill and 
knowledge, makesan accidental mistake in his treatment of a patient, through 
which mistake death ensues, he is notthereby guilty of manslaughter ; but tf, 
where proper medical assistance can be had, a person totally ignorant of the 
science of medicine takes on himself to administer a violent and dangerous 
remedy to one labouring under disease, and death ensues, in consequence of 
that dangerous remedy having been so administered, he is guilty of man- 
slaughter.” (1 Russ. 504.) 


And to the same effect were the remarks of Bayley B. in another 
case, where he said, 


‘*T consider that rashness will be sufficient to make it manslaughter. As 
for instance, if I have the tooth ache, and a person undertakes to cure it 
by administering laudanum, and says, ‘I have no notion how much will be 
sufficient,’ but gives me a cup full, which immediately kills me. Such per- 
sons, acting with rashness, will, m my opinion, be guilty of manslaughter. 
With respect to what has been said about a willing mind in the patient, it 
must be remembcred that a prosecution is for the public benefit, and the 
willingness of the patient cannot take away the offence against tho public. 
To my mind it matters not whether a man has received a medical educa- 
tion or not; the thing to look at 1s, whether, in reference to the remedy 
he has used, and the conduct he has displayed, he has acted with a due de- 
gree of caution, or whether on the contrary, he has acted with gross and 
improper rashnexs, and want of caution. 1 have no hesitation in saying for 
‘i guidance, that if a manbe guilty of gross negligence in attending to 

lis patient, after he has applied a remedy, or of gross rashness in the appli- 
cation of 1t, and death ensnes in consequence, he will be liable to a convic~ 
tion for manslaughter.” (1 Russ, 502.) 


As to the observation of Bayley B. in the above passage, that “ the 
willingness of the patient caunot take away the offence to the public,” 
] may refer to the commentary on ss. 87—92. (ante pp. 47—49.) It 
will be observed that by s. 52, the words “ good faith” are defined as 
involving ‘ due care and attention.’’ Now wherever there has been due 
care and attention the result, however fatal, can never be culpable homi- 
cide. Therefore the law as laid down by Bayley B. will not be affected 
by those sections. 


Explanation 1. A person who causes bodily in- 
jury to another who is labouring under a disorder, 
disease, or bodily infirmity, and thereby accelerates 
the death of that other, shall be deemed to have 
caused his death. 


Explanation 2. Where death is caused by bodil 
injury, the person who causes such bodily injury shall 
be deemed to have caused the death, although by 
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resorting to pfoper remedies and skilful treatment 
the death might have been prevented. 


It is also murder where the prisoners have inflicted a wound 
which renders necessary a surgical opcration, as for instance an ampu- 
tation, and the party sinks under the etlect of it. (3 M. Dig 127, §.174.) 
And conversely, if a man be wounded, and the wound turn to a gan- 
grene or fever, for want of proper applications, or from neglect, and 
the man die of the gangrene or fever; or if it becomes fatal from the 
refusal of the party to submit to a surgical operation ; in either case the 
crime of murder is complete, for it is the act of the prisoner which has 
brought the other into a position in which his death is natural and 
likely. But where the wound would not have caused death, but it is 
brought on by improper applications, this is not murder, for here the 
death starts from a completely new source. (Arch. 517, Mad. F. 
U. 355 of 1835.) 

Explanation 3. The causing of the death of a 
child in the mother’s womb is not homicide. But it 
may amount to culpable homicide to cause the death 
of a living child, if any part of that child has been 
brought forth, though the child may not have 


breathed or been completely born. 
Causing the death of a child in the womb is punishable under s. 315. 


300. Except in the cascs hereinafter excepted, 
culpable homicide is murder, if the act 
by which the death is caused is done 
with the intention of causing death, or— 


Murder. 


Qndly. If it is done with the intention of causing 
such bodily injury as the offender knows to be likely 
to cause the death of the person to whom the harm 


is caused, or— 


8rdly. If it is done with the intention of causing 
bodily injury to any person, and the bodily injury 
intended to be inflicted is sufficient in the ordinary 
course of nature to cause death, or— 


Athly. If the person committing the act knows that 
it is so imminently dangerous that it must in all pro- 
bability cause death, or such bodily injury as is likely 
to cause death, and commits such act without any 
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excuse for incurring the risk of causing death or such 
injury as aforesaid. 


Qlustrations. 


(a) A shoots Z with the intention of killing him. Z dies in conse- 
quence. A commits murder. 

6) A, knowing that Z is labouring under such a disease that a blow 
is likely to cause his death, strikes him with the intention of causing 
bodily injury. Z dies in consequence of the blow. A is guilty of mur- 
der, although the blow might not have been sufficient in the ordinary 
course of nature to cause the death of a person in a sound state of 
health. But if A, not knowing that Z is labouring under any disease, 
gives him such a blow as would not 1n the ordinary course of nature kill 
a person in a sound state of health, here A, although he may intend to 
cause bodily injury, is not guilty of murder, if he did not intend to 
cause death, or such bodily injury as in the ordinary course of nature 
would cause death, 

(c) <A intentionally gives Z a sword-cut or club-wound sufficient to 
cause the death of a man in the ordinary course of nature. Z dies in 
consequence. Here, A is guilty of murder, although he may not have 
intended to cause Z’s death. 

(d) <A without any excuse fires a loaded camon into a crowd of per- 
sons and kills one of them. A is guilty of murder, although he may 
not have had a premeditated design to kill any particular individual. 


These words constitute an explanation of the rule that killing will 
be murder, when it is done with malice, express or implied. 


Express malice is oflen proved by showing previous enmity, an ex- 
pressed intention to injure, or preparations made for that purpose. 
But far less than that will be sufficient, As Bayley J., said on one 
occasion. 


‘Malice in common acceptation means ill will against a person, but in 
its legal sense it means a iis divs act, done intentionally, without just 
cause or excuse. If I give a perfect stranger a blow likely to produce death 
Ido it of mabce, because I do it intentionally and without just cause or 
excuse,” (Bromage v. Prosser, 4 B. & C. 255.) 


And so im another case, Lord Campbell C. J. said, 


- Malice, in eee ses tation of the word, is not confined to # ata 
al spite against individuals, but consists in a conscious violation of 
to the prejudice of another.” (9 Cl. & F, 32).) Rene: 


This being so, the prosecutor is not bound to prove mali 
facts beside the death. The law presumes every Tania raga ae 
der, until the contrary appears, and it is for the defendant to give in 
evidence such facts and circumstances as may prove the homicide to be 
justifiable, or excusable, or that at most it only amounted to man- 
slaughter. (Arch. 514.) Nor is this opposed to the well-known 
maxim, that every man is presumed to be innocent, till he is shown to 
ee galt f oe nad hes aaa ose the prisoner is innocent of the 
eath, till he 1s shown to have caused it, but then th ion & 
to his intention is turned the other way, ee So Ps 
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Therefore homicide has been held to be murder, even where the pris- 
oner had in words professed an intention not to cause death. As for 
Instauce in a ease where, 

‘* It turned ont in evidence, that a father and son were both concerned 
in an assault, and the father having seized the deceased, and holding him 
fast, called to his son, ‘‘ to come and pay well, but spare the life ;”’ the son, 
with a cudgel, having beat the man so severely that he diced, the father 
had sentence of death. Sv also in another case, where it appeared that the 
accused had discovered an abstraction by the deceased of a sum of money, 
with which she had beeu entrusted, and he had declared his resolution “ to 
beat her so as just to leave life im her.” He beat her at intervals accord- 
ingly and the woman died next day, for which he was condemned and exe- 
cuted.” (Alison. Cr. L. 3.) 


Exception 1. Culpable homicide is not murder if 
the offender, whilst deprived of the 
power of self-control by grave and 
sudden provocation, causes the death 
of the person who gave the provocation, or causes 
the death of any other person by mistake or accident. 


When culpable ho- 
micide is not murder, 


The above exception is subject to the following 
provisoes :— 


First. That the provocation is not sought or vo- 
luntarily provoked by the offender as an excuse for 
killing or doing harm to any person. 


Secondly, That the provocation is not given by 
anything done in obedience to the law, or by a public 
servant in the lawful exercise of the powers of such 
public servant. 


Thirdly. That the provocation is not given by 
anything done in the lawful exercise of the right of 
private defence. 


Explanation. Whether the provocation was grave 
and sudden enough to prevent the offence from 
amounting to murder, is a question of fact. 


Iilustrations. 


@) A, under the influence of passion excited bya provocation given 
by Z, intentionally kills Y, Z’s child. This is murder, inasmuch as the 
provocation was not given by the child, and the death of the child was 
not caused by accident or misfortune in duing an act caused by the 
provocation, 

(6) Y gives grave and sudden provocation to A, A, on this provo- 
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cation, fires a pistol at Y, neither ene nor knowing himself to be 
likely to kill Z, who is near him but out of sight. A kills Z Here A 
has not committed murder, but mercly culpable homicide. 

(¢) Ais lawfully arrested by Z,a bailiff. A is excited to sudden 
and violent passion by the arrest, and kills Z. This is murder, inas- 
much as the provocation was given by a thing done by a public servant 
in the exercise of his powers. 

(d) A appears as a witness before Z, a Magistrate. Z says that he 
does not believe a word of A’s deposition, and that A has perjured 
himself. A is moved to sudden passion by these words, and kills Z, 
This is murder. 

(e) Aattermpts to pull Z’s nose. Z, in the exercise of the right of 
private detence, lays hold-of A to prevent him from doing so. A is mov- 
ed to sudden and violent passion in consequence, and kills Z. This is 
murder, inasmuch as the provocation was given by a thing done in 
the excroise of the right of private defence. 

(f) Zstrikes B. Bis by this provocation excited to violent rage. 
A, a by-stander, intending to take advantage of B’s rage, and to cause 
him to kill Z, puts a knife mto B’s hand for that purpose. B kills 
Zwith the knife. Here B may have committed only culpable homi- 
cide, but A is guilty of murder, 


It is not to be supposed that any amount of provocation will reduce 
the offence of murder to culpable homicide. There must be some pro- 
portion between the provocation and the resentment. As explain- 
ed below, “ the provocation must be grave and sudden enough to pre- 
vent the offence from amounting to murder.” ‘The violence used must 
not be “in a cruel or unusual manner.” 


Where the prisoner, who had killed his wife, pleaded in his defence 
that she had adininistered sone medicine to him, which caused a noise 
in his stomach when empty, he was sentenced to death. (3 M. Dig. 
111, § 51.) And so it is laid down by Mr. Russell that, 

‘‘The most grievous words of reproach, contemptuous and insulting ac- 
tions or gestures, or trespasses against lands or gouds, will not free the 
party killing frem the guilt of murder, if upon such provocation a dead- 
ly weapon was made use of, or an intent to kill, or to do some great bodily 
harm, was otherwise manifested. But if no such weapon were used, or in- 
tention manifested, and the party so provoked give the other a box on the 
ear, or strike lnm with a stick or other weapon not hkely to kill, and kill 
him unluckily and against his intention, it will be only manslaughter.” 
(1 Russ. 580.) 


Hence, where a park-keeper, having found a boy stealing wood, 
tied him to a horse’s tail, and dragged him along the park, and the 
boy died of the injuries he thereby received, this was held to be mur- 
der. So where two soldicrs forced their way into a public house, 
when it was closed at night, and one killed the landlord who was 
struggling to get them out, this was held to be murder, because the 
landiord had a right to put them out of the house. (Arch. 523.) 


On the other hand, where the provocation has been very violent, 
killing even with a deadly weapon, has been held to be merely man- 
slaughter. Where, some provoking words being used by a soldier to 
a woman, she gave him a box on the ear, and the soldier immediately 
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eave her a blow with the pummel of his sword on the breast, and then 
ran after her, and stabbed her in the back, this was at first deemed 
murder: but it appearing afterwards, that the blow given to the sol- 
dier was with an iron patten, and drew a great deal of blood, the of- 
fence was holden to be only manslaughter. (Arch. 522 ) 


Tt will be observed that the doctrine of Mahometan law which justi- 
fies the slaying of an adulterer, when caught by the husband in the 
very act, is not confirmed here. ‘The rule will therefore be that which 
has always prevailed in the English and Scotch law, by which a death 
under such circumstances is considered as unlawful, but in consequence 
of the gravity of the provocation is treated as being only culpable 
homicide, and not murder. (Arch. 523. Alison Cr. L. 113.) 


Lastly, in all cases where the plea of provocation is sct up, it is es- 
sential to prove that the act was committed under its influence ;—not 
merely, it must be observed, under the effect of the resentment occa- 
sioned by the injury, but im the heat of blood which renders a man 
unfit to judge of the character of his acts, or their consequences. Even 
in the case of a detected adultery, if the injured husband kill the para- 
mour deliberately, and upon revenge, after the fact and sufficient cool- 
ing time, this would wndoubtedly be murder. (1 Russ. 625.) Where 
the murder was committed with a knife, which the prisoner had got 
after the blow was inflicted upon him by the deceased, and they had 
some conversation, and walked together before the stabbing by the 
prisoner, Tindal C. J. told the Jury that, 

“The question for them was, whether the wound was given by the pri- 
soner while smarting under a provocation so recent and so strong, that he 
might not be considered at the moment the master of his own understand- 
ing ; or whether there had been time for the blvod to cool, and for reason 
to resume its seat before the wound was given. That in determining this 

vestion, the most favourable circumstance for the aor was the 
shortness of time between the original quarrel, and the stabbing; but, 
on the other hand, the weapon was not at hand when the quarrel 
took place, but was sought for from thedistanee. 1t would be for them to 
say whether the prisoner had shown thought, contrivance and design, in the 
mode of possessing himself of the weapon, and again replacing it immedi- 
ately after the blow was struck ; for the exercise of contrivance and design 
denoted rather the presence of judgment and reason, than of violent and 
ungovernable passion.” (1 Russ. 526 ;) the prisoner was found guilty of 
murder. 


As to mistake, accident, legal Justification, and self-defence, see 
ante pp. 32, 34, 27-34, 56-61. 


Exception 2. Culpable homicide is not murder if 
the offender, in the exercise in good faith of the right 
of private defence of person or property, exceeds the 
power given to him by law, and causes the death of 
the person against whom he is exercising such right 
of defence, without premeditation and without any 
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intention of doing more harm than is necessary for 
the purpose of such defence. 


a 


TMustration. 


Z attempts to horse-whip A, not in such a manner as tocause grie- 
vous hurt to A. A draws out a pistol. Z persists in the assault. A be- 
lieving in good faith that he can by no other means prevent himself 
from being horse-whipped, shoots Z dead, A has not committed mur- 
der, but only culpable homicide. 


Exception 3. Culpable homicide is not murder 
if the offender, being a public servant, or aiding a 
public servant acting for the advancement of public 
justice, exceeds the powers given to him by law, and 
causes death by doing an act which he, in good faith, 
believes to be lawful and necessary for the due dis- 
charge of his duty as such public servant, and with- 
out ill-will towards the person whose death is caused. 


Exception 4. Culpable homicide is not murder if 
it 1s committed without premeditation in a sudden 
fight in the heat of passion upon a sudden quarrel, 
and without the offender having taken undue advan- 
tage or acted in a cruel or unusual manner. 


Explanation. Itis immaterial in such cases which 
party offers the provocation or commits the first 


assault, 


Exception 5. Culpable homicide is not murder 
when the person whose death 1s caused, being above 
the age of eighteen years, suffers death, or takes the 
risk of death with his own consent. 


Illustration. 


A, by instigation, voluntarily causes Z, a person under eighteen years 
of age, to commit suicide. Here, on account of Z’s youth he was inca- 
pable of giving consent to his uwn death; A has therefore abetted 


rourder, 


Hence a duel, fairly carried out, will now, if death results, only be 
culpable homicide. Formerly it would have been murder. (Arch. 628.) 
But if any unfair advantage were taken, as for instance if either party 
were to fire before the signal was given, or were to fire off more shots 
than were allowed, this would be murder, for in such a case a greater 
risk is imposed upon the other party than he had undertaken to bear. 
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301. Ifa person, by doing any thing which he 
Culpable homj. itends or knows to be likely to cause 


cide by causing the death, commits culpable homicide by 


death of : 
other than the per. C@USing the death of any person whose 


= a ae death he neither intends nor knows 

: himself to be likely to cause, the cul- 
pable homicide committed by the offender is of the 
description of which it would have been, if he had 
caused the death of the person whose death he intend- 
ed or knew himself to be likely to cause. 


Accordingly where the prisoner intending to kill the husband of a 
woman, with whom he was carrying on an adulterous intrigue, way- 
laid him in the dusk, but by mistake killed a third party who came 
along the road, he was convicted of murder and hung. (3 M. Dig. 
125, § 160, and See Mad F. U. 194 of 1851.) 


By the common law of England it was necessary that death should 
follow within a year and a day after the stroke, or other cause of it. 
(1 Hale 428.) This rule is not retained in the present act. Asa 
matter of evidence however it would possibly be acted on, as it is hardly 
fair to say that an injury has caused death, when the death does not 
supervene for upwards of a year. This is ample time in all ordinary 
cases, and the result of a different rule would be, that a party who had 
inflicted upon another an injury which permanently weakened his health, 
might be indicted for murder if the injured man died ten years after- 
wards. 


Lord Hale lays it down as a rule, never to convict any person of 
murder or manslaughter, unless the fact were proved to be done, or at 
least the body found dead, and he mentions a oase in which a man was 
executed for the murder of another, who afterwards returned from sea. 
(Norton 428.) And accordingly, where a woman was indicted for the 
murder of her bastard child, and it appeared that she had been seen 
with the child at 6 P. M., and arrived at another place without it about 
8 P. M., and the body of a child was found in a river, near which she 
must have passed, but it could not be identified as her child, and the 
evidence was rather the other way ; it was held that she was entitled to 
an acquittal; the evidence rendered it probable that the child found 
was not her’s, and with respect to that which really was her child, the 
prisoner could not by law be called upon, either to account for it, 
or to say where it really was, unless there was evidence to show that 
it was really dead, (1 Russ. 568.) And so it was held by the Mad- 
ras F. U. in several cases reported, p. 251 of 1851, 257 of 1852, and 
209 of 1854. In the last case Mr. J. Morehead said, 

‘* Two men are gaid to have been murdered. Ist, For this act no cause 
is shown ; 2d, no dead bodies have been discovered.” 

‘‘The bones produced before the Court, and — I presume are the 
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same said to have been pointed out by the 3d prisoner, are declared by the 

medical officer not to be human bones. It will thus be seen that no evi- 

ence as to the corpus delicti exists, It may be, that the parties alleged to 

have been murdered are not forthcoming, but further than this there is- 
no evidence.” (And see Mad. F. U. 107 of 1856.) 


On the other hand convictions have been sustained, though the body 
was not found, where there was very strong direct evidence to the 
murder, or where the evidence, though it fell short of actual identifi- 
cation of the body, led almost conclusively to the belief that something 
found was the body. 


‘“‘'Thus, where the ler a Mariner, was indicted for the murder of 
his Captain at sea, and a witness stated that the prisoner had proposed to 
kill the Captain, and that the witness being afterwards alarmod in the night 
by a violent noise, went upon deck, and there observed the prisoner take 
the Captain up and throw him overboard into the sea, and that he was not 
seen or heard of afterwards; and that near the place on the deck where 
the Captain was seen, a billet of wood was found, and that the deck and 
part of the prisonor’s dress were stained with blood ; the Comt, though they 
admitted the general rule of law, left it to the Jury to say, upon Hie evi- 
denve, whether the deceased was not killed before his body was cast into the 
sea; and the Jury being of that opinion, the prisoner was convicted, and 
(the conviction being unanimously approved of by the Judges) was after- 
wards executed.” (1 Russ. 567.) 


So in the following case, decided at Bombay. 


‘¢ The prisoner was convicted of murder on evidence which proved that 
he was last scen with the deceased, dragging him along by the hah with a 
drawn sword in bis hand ; that about ten days afterwards a skeleton was 
found in the direction the prisoner was seen dragging the deceased, with 
the skull severed from the body, and some articles of wearing apparel were 
also found near the skeleton, which were identitied as the property of the 
deceased ; that the prisoner had absconded, and his mistress deposed that 
he admitted to her that he had killed the deceased.” (3 M. Dig. 127, $ 170) 


And so in Madras, where a man was charged with the murder of his 
child, it appeared that he left his hut accompanied by her, that he 
reached his mother-in-lgw’s but without her, and there made a violent 
attack upon several of the inmates. 

‘¢ The prisoner, on the following day, delivered himself wp to the Police, 
confessed his crime, and pointed out where the remains ot his child, and 
the ornaments it had upon its body would be found. On inquiry they 
were found in the place indicated, but the time that had elapsed rendered 
it impossible to identify the bones, from which the flesh had been apparent- 
ly devoured by wild beasts.” 


“©The Court of F. U. confirmed the conviction, but remarked that the 
record would hive been more complete, as to the bones discovered being 
those of the murdered child, had they been submitted to the inspection and 
examination of the Zillah Surgeon.” (Mad. F. U, 275 of 1851.) 


| 302. Whoever commits murder 
. Euaebaoet ‘or shall be punished with death, or trans- 
portation for life, and shall also be lia- 

ble to fine. 


It is hardly necessary to observe that no statute of-limitations exists 
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in criminal law. But where prisoners were convicted of murders, 
committed 19 and 13 years ago, the Court remitted the extreme 
penalty of the law, considering that it was not called for as a public 
example. (Mad. I. U. 196 of 1851, 226 of 1852.) 


Punishment for 3093- Whoever being under sen- 
murder by a hfe tence of transportation for life, commits 
ones murder, shall be punished with death. 


304. Whoever commits culpable homicide not 
— amounting to murder, shall be punish- 
unishment for ; : . . 
culpable homicide ed with transportation for life, or im- 
not amounting to prisonment of either description for a 
term which may extend to ten years, 
and shall also be lable to fine, if the act by which 
the death is caused is done with the intention of 
causing death, or of causing such bodily injury as is 
likely to cause death ; or with imprisonment of either 
description for a term which may extend to ten years, 
or with fine, or with both, if the act is done with the 
knowledge that it 1s likely to cause death, but with- 
out any intention to cause death, or to cause such 
bodily injury as is likely to cause death. 


305. If any person under eighteen years of age, 
Abetment of sui- ®22Y insanc person, any delirious person, 
eude of child or in- any idiot, or any person ina state of 
pena ree intoxication, commits suicide, whoever 
abets the commission of such suicide, shall be punish 
ed with death or transportation for life, or imprison- 
ment for a term not exceeding ten years, and shall 
also be hable to fine. 


306. If any person commits suicide, whoever 

- abets the commission of such suicide 
cin shall be punished with imprisonment 
of either description for a term which 


may extend to ten years, and shallalso beliable to fine. 


307. Whoever does any act with such intention 
or knowledge and under such circum- 

an emer’ mr stances that if he by that act caused 
death he would be guilty of murder, 
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may extend to one year, and shall also be liable 
to fine. 


This section, and the general section against attempts to commit a 
crime, which stands at the end of the code (s. 511), are very vague, 
since they neither explain what is an attempt, nor what is “‘ an act 
done towards the commission of an offence.’’ In one sense, a man at- 
tempts a thing whenever he sets about doing it. So any act which is 
one of the series by which the offence is ultimately to be carried out, 
and which is done for the purpose of carrying it out, may be said to be 
an act towards its commission. This however would lead to results too 
absurd to be intended. For instance, if a man intending to commit a 
burglary at Salem were to start by train from Madras, with the neces- 
sary implements in his pocket, would this be criminal under s. 511? 
Tf with the intention of committing suicide, he purchased a phial of 
prussic acid, would this be criminal under s. 309? Ifso the criminal- 
ity would be just the same, though the very next hour he abandoned 
his intention, and returned to Madras by the next train, or devoted 
his prussic acid to the flavouring of puddings. 1 conceive that the 
attempt must mean something beyond the mere stage of preparation, 
and must involve an entrance upon the actual subject matter of the of- 
fence. That the attempt must have arrived at some act, which, if not 
prevented or stopped short, would in itself be an offence. So 1] ima- 
gine that the act done towards the offence must be either an illegal 
act, or at all events something which may, if something does not take 
place, lead of itself to injury. ‘Take for instance the illustrations 
(c) and (d) tos. 307. The purchase and loading of the gun in one 
case, and the mixing of the poison in the other, are merely prepara- 
tory attempts, which of themselves can dono harm to any one. The 
actual crime is not yet commenced. But the firing of the gun at Z 
is an ilegal act. So the placing the poisoned food on his table is, at 
the very least, an act which may, if not prevented, lead to fatal conse- 
quences. Both the illustrations appended to s. 511 are it will be ob- 
served instances of illegal acts, So I conceive that the mere purchase 
of prussic acid for the purpose of committing suicide would not be 
punishable under s. 309. Butif the party were about to swallow the 
poison, and it was snatched from him, or if he did swallow it, but by 
medical skill was saved from death, in either case le would be pun- 
ishable for the attempt. 


310. Whoever at any time after the passing of 
Thug this Act shall have been habitually 
associated with any other or others for 

the purpose of committing robbery or child-stealing 
by means of or accompanied with murder, is a Thug. 


311. Whoever is a Thug shall be 
econ punished with transportation for life, 
and shall also be liable to fine. 


1§2 CAUSING MISCARRIAGE. 


OF THE CAUSING OF MISCARRIAGE, OF INJURIES TO 
UNBORN CHILDREN, OF THE EXPOSURE OF INFANTS, 
AND OF THE CONCEALMENT OF BIRTHS. 


312. Whoever voluntarily causes a woman with 
child to miscarry, shall, if such mis- 
carriage be not caused in good faith 
for the purpose of saving the life of 
the woman, be punished with imprisonment of cither 
description for a term which may extend to three years, 
or with fine, or with both ; and if the woman be 
quick with child, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to seven years, and shall also be lable to fine. 


Causing miscar- 
riage. 


Explanation. A woman who causes herself to 
miscarry 18 within the meaning of this Section. 


313. Whoever commits the offence defined in the 

Causing miseamn- last preceding Section without the 
age withoutwoman’s consent of the woman, whether the 
ene woman is quick with child or not, 
shall be punished with transportation for life, or with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable 
to fine. 


314, Whoever, with intent to cause the miscar- 
riage of a woman with child, does any 
Death caused by . . 
an act done with &ct which causes the death of such 
intent tocausemus: woman, shall be punished with impri- 
carriage — : a. 
sonment of either description for a 
term which may extend to ten years, and shall also 
Ifact done with. D@ liable to fine ; and if the act is done 
out woman’s con- Without the consent of the woman, 
ay shall be punished either with trans- 
portation for life, or with the punishment above- 
mentioned. 


Explanation. It is essential to this offence that 
the offender should know that the act is likely to 
cause death. 
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315. Whoever before the birth of any child does 
any act with the intention of thereby 
ie oe preventing that child from being born 
child being born alive, or causing it to die atter its 
alive or tocaueit birth, and does by such act prevent 
that child from being born alive, or 
causes it to die after its birth, shall, if such act be 
not caused in good faith for the purpose of saving 
the life of the mother, be punished with imprisonment 
of either description for a term which may extend to 
ten years, or with fine, or with both. 


Under English law, if a child is born alive, but dies by reason of the 
potion or bruises which it received in the womb, fron a person who adm. 
nistered the potion, or inflicted the bruises for the y wpose of procuring a 
miscarriage, 16 would be murder, unless the act of procuring a miscarriage 
was, under the circumstances of the case, lawful. (Arch 517.) 

316. Whoever does any act under such cireum- 
Recents stances that if he thercby caused death 
ausing death ofa 1, : A , : 
quick unborn child He would be guilty of culpable homi- 
by anactamounting cide, and does by such act cause the 
“de CS eath of a quick unborn child, shall 

be punished with imprisonment of 
either description fora term which may cxtend to 


ten years, and shall also be lable to fine. 


Tllustration, 


A, knowing that he is likely to cause the death of a preguant woman, 
does an act which, if it caused the death of the woman, would amount 
to culpable homicide The woman 1s injured, but doos not dhe ; but the 
death of an unborn quick child with which she is pregnant is thereby 
caused, A is guilty of the offence defined in this Section. 


317. Whoever being the father or mother of a 
Expomre ana Child under the age of twelve years, 
abendoumest of 8. (OF having the care of such child, shall 
jouer parent, or €Xpose or leave such child in any place 
person having care with the intention of wholly abandon- 
of it. ; : . : 
ing such child, shall be punished with 
imprisonment of either description for a term which 


may extend to seven years, or with fine, or with both. 


Explanation. This Section is not intended to pre- 
vent the trial of the offender for murder or culpable 
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homicide as the case may be, if the child die in conse- 
quence of the exposure. 


318. Whoever by secretly burying or otherwise 
Concealment of Glsposing of the dead body of a child, 
birth by secret dis) whether such child die before or after 
posal of dead body. 4» during its birth, intentionally con- 
ceals or endeavours to conceal the birth of such 
child, shall be punished with imprisonment of either 
description fora term which may extend to two 
years, or with fine, or with both. 


OF HURT. 


319. Whoever causes bodily pain, 
disease, or infirmity to any person is 
said to cause hurt. 


320. The following kinds of hurt 
only are designated as “ grievous :”—— 


Hurt. 


Gricvous hurt. 


First. Emasculation. 


Secondly. Permanent privation of the sight of 
elther eye. 


Thirdly. Permanent privation of the hearing of 
either ear. 

Fourthly. Privation of any member or joint. 

Fifthly. Destruction or permanent impairing of 
the powers of any member or joint. 

Sicthly. Permanent disfiguration of the head or 
face. 


Seventhly. Fracture or dislocation of a bone or 
tooth. 

Exghthly. Any hurt which endangers life, or 
which causes the sufferer to be, during the space of 
twenty days, in severe bodily pain, or unable to fol- 
low his ordinary pursuits. 


321. Whoever does any act with the intention of 
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eee thereby causing hurt to any person, 

inghurt, >» «OF -With the knowledge that he is like- 

ly thereby to cause hurt to any per- 

son, and does thereby cause hurt to any person, is 
said “ voluntarily to cause hurt.” 


322. Whoever voluntarily causes hurt, if the 

hurt which he intends to cause or 

se oe hut, knows himself to be likely to cause is 

ericvous hurt, and if the hurt which 

he causes is grievous hurt, is said ‘“ voluntarily to 
cause vrievous hurt.” 


Explanation. A person is not said voluntarily to 
cause grievous hurt except when he both causes 
grievous hurt and intends or knows himself to be 
hkely to cause grievous hurt. But he is said volun- 
tarily to cause grievous hurt if, intending or knowing 
himself to be likely to cause grievous hurt of one kind, 
he actually causes grievous hurt of another kind. 


Lllustration. 


A, intending or knowing himself to be likely permanently to disfigure 
Z's face, gives Z a blow which does uot permanently dishgure Z's face, 
but which causes Z to suffer severe bodily pain for the space of twenty 
days, A has voluntarily caused grievous hurt. 


[ have already frequently drawn attention to the maxim that aman is 
asstuned to intend the natural consequences of his acts. Where grievous 
hurt actually is inflicted, the onus of proving that it was not intended will 
jie upon the prisoner, and where the weapon uscd was such as necessarily 
must inflict gnevous hurt, he will not be allowed to rebut this presumption. 


(See Ante pp. 70, 96.) 

323. Whoever, except inthe case provided for 
Punishment for PY Section 334, voluntarily causes 
voluntarily causing hurt, shall be punished with impri- 
nue sonment of either description for a 
term which may extend to one year, or with fine 
which may extend to one thousand Rupees, or with 
both. 

324. Whoever, except in the case provided for 

by Section 334, voluntarily causes 
Voluntarily caus- ; f 
ine hurt by danger. hurt by means of any instrument tor 
24 
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ous weapons or shooting, stabbing, or cutting, or any 
ere instrument which, used as a weapon of 
offence, is likely to cause death, or by means of fire 
or any heated substance, or by means of any poison 
or any corrosive substance, or by means of any ex- 
plosive substance, or by means of any substance which 
it is deleterious to the human body to inhale, to 
swallow, or to receive into the blood, or by means of 
any animal, shall be punished with imprisonment of 
either description for a term which may extend to 
three years, or with fine, or with both, 


325. Whoever, except in the case provided for by 
Punishment for SCCtion 335, voluntarily causes griev- 
voluntanly causing 0US hurt, shall be punished with im- 

grievous hurt, . € etl d a ace 
prisonment of either description for a 


term which may extend to seven years, and shall also 
be liable to fine. 


326. Whoever, except in the case provided for by 
= . Section 335, voluntanly causes griev- 
oluntarily caus- ; 5 
ing gnevous hurt OUS hurt by means of any instrument 
eg eas for shooting, stabbing, or cutting, or 
any instrument which, used as a wea- 
pon of offence is likely to cause death, or by means 
of fire or any heated substance, or by means of any 
poison or any corrosive substance, or by means of 
any explosive substance, or by means of any sub- 
stance which it 1s deleterious to the human body in 
inhale, to swallow, or to receive into the blood, or 
by means of any animal, shall be punished with 
transportation for life, or with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 


327. Whoever voluntarily causes hurt for the pur- 
Voluntarily caus- pose of extorting from the sufferer, or 
dad to extort from any person interested in the suf- 
strain to an illegal ferer, any property or valuable security, 
act. or of constraining the sufferer or any 


person interested in such sufferer to do anything 
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which is illegal or which may facilitate the commis- 
sion of an offence, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 


328. Whoever administers to, or causes to be 
Sacuahne ey taken by any person, any poison or 
meansof poison,&c., ANY stupefying, intoxicating, or un- 
withintent to com- wholesome drug or other thing, with 
intent to cause hurt to such person, or 
with intent to commit or to facilitate the commission 
of an offence, or knowing it to be hkely that he will 
thereby cause hurt, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 


329. Whoever voluntarily causes grievous hurt 
. for the purpose of extorting from the 
ee ee sufferer, or from any person interested 
extort property, or in the sufferer, any property or valu- 
eee “an able sccurity, or of constraining the 
sufferer or any person interested in 
such sufferer to do anything which is illegal or which 
may facilitate the commission of an offence, shall be 
punished with transportation for life, or imprison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be hable to fine. 


330. Whoever voluntarily causes hurt for the pur- 

. pose of extorting from the sufferer, or 

me quntanly te, from any person interested in the suf- 
confession, or to ferer, any confession orany information 
ne ala which may lead to the detection of an 
offence or misconduct, or for the pur- 

pose of constraining the sufferer or any person inter- 
ested in the sufferer to restore or to cause the resto- 
ration of any property or valuable security, or to sa- 
tisfy any claim or demand, or to give information 
which may lead to the restoration of any property 
or valuable security, shall be punished with impri- 
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sonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 


Lilustrations, 


(a) A,a police officer, tortures Zin order to induce Z to confess 
that he committed a crime. A is guilty of an offence under this 
Section. 

(b) A, a police officer, tortures B to induce him to point out where 
certain stolen property is deposited. A is guilty of an offence under 
this Section, 

(c) A,a revenue officer, tortures Z in order to compel him to pay 
certain arrears of revenue due from Z. A is guilty of an offence under 
this Section. 

(d) A, azemindar, tortures a ryot in order to compel him to pay 
lus rent, A is guilty of an offence uuder this Section. 


331. Whoever voluntarily causes grievous hurt 
. for the purpose of extorting from the 
patie ‘hurt SUfferer, or from any person interested 
tnextortconfession, 10 the sufferer, any confession or any 
ition of property, formation which may lead to the 
detection of an offence or misconduct, 
or for the purpose of constraining the sufferer or any 
person interested in the sufferer to restore or to cause 
the restoration of any property or valuable security, 
or to satisfy any claim or demand, or to give infor- 
mation which may lead to the restoration of any pro- 
perty or valuable security, shall be punished with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be lable 
tu fine. 


332. Whoever voluntarily causes hurt to any 
7 person bemg a public servant in the 
oluntarily cans- “+. ae ‘ 
ing hurt to deter Gischarge of his duty as such public 
eae from servant, or with intent to prevent or 
deter that person or any other publie 
servant, from discharging his duty as such public 
servant, or in consequence of anything done or at- 
tempted to be done by that person in the lawful dis. 
charge of his duty as such public servant, shall be 
punished with imprisonment of either description for 
a term which may extend to three years, or with fine, 
or with both. 
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333. Whoever voluntarily causes grievous hurt 
to any person being a public servant 
Voluntarily caus- . . yy 
ing grievous burt In the discharge of his duty as such 
to deter public sere nublie servant, or with intent to pre- 
vant from his duty. 
vent or deter that person or any other 
public servant from discharging his duty as such 
public servant, or in consequence of anything done 
or attempted to be done by that person in the lawful 
discharge of his duty as such public servant, shall be 
punished with imprisonment of either description for 
a term which may extend to ten years, and shall also 
be liable to fine. 


334. Whoever voluntarily causes hurt on grave 
Volumtarily cans. 2d sudden provocation, if he neither 
ing hurt on prove. intends nor knows himself to be likely 
cation. hur : } } : 
to cause hurt to any person other than 
the person who gave the provocation, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to one month, or with fine which 
may extend to five hundred Rupees, or with beth. 


335. Whoever causes grievous hurt on grave and 

Causing grievous SUdden provocation, if he neither in- 
hurt on provoca- tends nor knows himself to be likely 
are to cause grievous hurt to any person 
other than the person who gave the provocation, 
shall be punished with imprisonment of either des- 
cription for a term which may extend to four years, 
or with fine which may extend to two thousand Ru- 
pees, or with both. 


, Explanation. The last two Sections are subject 
to the same provisoes as Exception 1 Section 300. 


336. Whoever does any act so rashly or negli- 

. gently as to endanger human life or 

ach eh ent for the personal safety of others, shall be 
gers life or the punished with imprisonment of either 
porsonal safety of description for a term which may ex- 


tend to three months, or with fine 
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which may extend to two hundred and fifty Rupees, 
or with both. 


337. Whoever causes hurt to any person by 
doing any act so rashly or negli- 
aeatsing hurt by gently as to endanger human life, or 
dangers life orthe the personal safety of others, shall be 
personal salety of Hunished with imprisonment of either 
description for a term which may ex- 

tond to six months, or with fine which may extend 


to five hundred Rupees, or with both. 


338. Whoever causes grievous hurt to any person 
a by doing any act so ,rashly or negli- 
hubhyanactwhich GeNtly as to endanger human life, or 
endangers life or the personal safety of others, shall be 
the personal salety unished with imprisonment of either 
description for a term which may ea- 

tend to two years, or with fine which may extend to 


one thousand Rupees, or with both. 


WRONGFUL RESTRAINT AND WRONGFUL CONFINEMENT. 


339. Whoever voluntarily obstructs any person 
so as to prevent that person from pro- 
ceeding in any direction in which that 
person has a right to proceed, is said wrongfully to 
restrain that person. 


Wrongful restraint. 


Exception. The obstruction of a private way over 
land or water which a person in good faith believes 
himself to have a lawful right to obstruct, is not an 
offence within the meaning of this Section. 


Tilustration. 


A obstructs a path along which Z has a right to pass, A not believing 
in good faith that he has a right to stop the en Z is thereby pre- 
vented from passing. A wrongfully restrains Z. 


340. Whoever wrongfully restrains any person 
Wrongful con- in sucha manner as to prevent that 


ae person from proceeding beyond cer- 
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tain circumscribing limits, is said “ wrongfully to 
confine” that person. | 
Mlustrations. 

(a) A causes Z to go within a walled space, and locks Zin. Zs 
thus prevented from proceeding in any direction beyond the eircum- 
scribing line of wall. A wrongfully confines 2. 

(b) A places men with fire-arms at the outlets of a juilding, and tells 
Z that they will fire at Z if Z attempts to leave the building. A wrong- 
fully confines Z. 

341. Whoever wrongfully restrains any person 
| shall be punished with simple impri- 

Punishment for sonment for a term which may extend 
wrongful restraint. ; f 

to one month, or with fine which may 
extend to five hundred Rupees, or with both. 


342. Whoever wrongfully confines any person 
Punishment for SHall be punished with imprisonment 
wrongful confine. of either description for a term which 
none may extend to one year, or with fine 


which may extend to one thousand Rupees, or with 
both. 


343. Whoever wrongfully confines any person 
Wrougfel soutine: for three days or more, shall be 
ment for three or punished with imprisonment of cither 
a description for a term which may ex- 
tend to two years, or with fine, or with both. 


344. Whoever wrongfully confines any person 
Wrougfulconfine. {Fr ten days or more, shall be punish- 
ment for ten or ed with imprisonment of either des- 
aia a cription for a term which may extend 
to three years, and shall also be liable to fine. 


345. Whoever keeps any person in wrongful 


confinement, knowing that a writ for 
Wrongful confine- he li ; . 
ment of person for the liberation of that person has been 
shee oeseon duly issued, shall be punished with 
S ol 18- e ® . a e 
bie imprisonment of either description 
_ for a term which may extend to two 
years, in addition to any term of go Seat ore to 


which he may be liable under any other Section of 


this Code. 
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346. Whoever wrongfully confines any person in 
such manner as to indicate an inten- 
tion that the confinement of such per- 
son may not be known to any person 
interested in the person so confined, or to any public 
servant, or that the place of such confinement may 
not be known to or discovered by any such person or 
public servant as hereinbefore mentioned, shall be 
punished with imprisonment of either description for 
a term which may extend to two years, in addition 
to any other punishment to which he may be liable 
for such wrongful confinement. 


Wrongful confine- 
iment 1p secret, 


347. Whoever wrongfully confines any person 
for the purpose of extorting from the 
ee person confined, or from any person 
uf extorting proper- Interested in the person confined, any 
red eae = property or valuable security, or of 
constraining the person confined, or 
any person interested in such person, to do anything 
illegal or to give any information which may facili- 
tate the commission of an offence, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, and shall also be 
liable to fine. 


$48, Whoever wrongfully confines any person 
Wrongfulconfine. for the purpose of extorting from the 
ment fer the pxr- person confined, or any person inter- 
pe aaa ested in the person confined, any con- 
compelling resto- fession or any information which may 
ration of proverty- lead to the detection of an offence or 
misconduct, or for the purpose of constraining the 
person confined, or any person interested in the per- 
son confined, to restore, or to cause the restoration 
of any property or valuable security, or to satisfy 
any claim or demand, or to give information whieh 
may lead to the restoration of any property or valu- 
able security, shall be punished with :mprisonment 
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of either description for a term which may extend to 
three years, and shall also be lable to fine. 


OF CRIMINAL FORCE AND ASSAULT. 


349. <A person is said to use force to another if 
he causes motion, change of motion, 
or cessation of motion to that other, 
or if he causes to any substance such motion or 
change of motion or cessation of motion as brings 
that substance into contact with any part of that 
other’s body, or with anything which that other is 
wearIng or carrying, or with anything so situated 
that such contact affects that other’s sense of fecling ; 
provided that the person causing the motion, or 
change of motion, or cessation of motion, causes 
that motion, change of motion, or ccssation of motion 
in one of the three ways hereinafter described : 

Furst.—By his own bodily power. 

Secondly.—By disposing any substance in such a 
manner that the motion or change or cessation of 
motion takes place without any further act on his 
part or on the part of any other person. 

Tiirdly.—By inducing any animal to move, to 
change its motion, or to ccase to move. 


Force. 





350. Whoever intentionally uses force to any 
person, without that person’s consent, 
in order to the committing of any 
offence, or intending by the use of such force to 
cause, or knowing it to be likely that by the use of 
such force he will cause injury, fear, or annoyance 
to the person to whom the force is used, is said to 
use criminal force to that other. 


Criminal force. 


Jllustrations. 


(a) Z is sitting in a moored boat on a river. A unfastens the moor- 
ings, and thus intentionally causes the boat to dnft down the streain, 
Here A intentionally causes mnction to Z, and he docs this by disposing 
substances in such a manner that the motion is produced without any 
other act on any person's part. A has therefore intentionally used 
force to Z; and if he has done so without Z’s arr in order to the 

. 20 
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committing of any offence, or intending or knowing it to be likely that 
this use of force will cause injury, fear, or annoyance to Z, A has used 
criminal force to Z. 

(6) Zis riding in a chariot, A lashes Z’s horses, and therchy causcs 
them to quicken their pace. Here A bas caused change of motion to 
Z by inducing the animals to change their motion, A has therefore 
used force to Z; and if A has done this withuut Z’s consent, intending 
or knowing 1t to be likely that be may thercby ijure, frighten, or an- 
noy Z, A has committed crinunal force to Z. 

() Zas viding in a palanquin. A, intending to rob Z, seizes the 
pole and stops the palauquin. Here A has caused cessation of motion 
to Z, and he has done this by his own bodily power A has therefore 
uscd force to Z; and as A has acted thus mtentionally without Z’s con- 
sent, in order to the commission of an offence, A has used crimmul 
force to Z. 

(7) A intentionally pushes against Z in the street. Here A has by 
his own bodily power moved his own person so ws to bring it into 
contact with Z, He has therefore intentionally used force to Z, and if 
he has done so without Z’s consent, intending or knowmg it to be hkely 
that he may thereby ugure, frighten, or annoy Z, he has used criminal 
force to Z, 

(¢) A throws a stone, mtending or knowing it to be likely that the 
stone will be thus brought imto contact with Z, or with Zs clothes, or 
with something carried by Z, or that it will strike water and dash up 
the water against Zs clothes or something carried by Z Here, af the 
throwing of the stone produce the effect of causmug any substance to 
come into contact with Z or Z’s clothes, A has used foree to Z 3 and if 
he did so without Z's consent, intending thereby to mjure, faghiten, or 
annoy Z, he has used criminal force to Z. 

(7) A intentionally pulls up a womans veil. Here A intentionally 
uses force to her ; and rf he duces so without her consent, intending or 
knowing 1t to be likely that he may thereby nyure, frighten, or annoy 
her, he has used crinumal force to her, 

(v7) Gisbathing A pours into the hath water which he knows to be 
boing, Here A itentionally, by his own bodily power, causes such 
motion in the boiling water as brings that water into contact with Z, 
or with other water so situated that such contact uvust affect Z’s sense 
of feeling : A has therefore mtcutionally used force to Z ; and if he has 
done this without Z’s consent intendimg or knowing 2t to be hkely that 
he may thereby eanse myjury, fear, or aumoyanve to Z, A has used cri- 
minal force. 

(h) A incites a dog to spring upon Z, without Z's consent. Here, it 
A intends to cause injury, fear, ur annoyance to Z, he uses criminal 
force to Z, 


351. Whoever makes any gesture or any prepa- 
ration, intending or knowing it to be 
likely that such gesture or preparation 
will cause any person present to apprehend that he 
who makes that gesture or preparation is about to 


use criminal force to that person, is said to commit 
an assault. 


Assault. 


Explanation. Mere words do not amount to an 
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assault. But the words whicha person uses may 
give to his gestures or preparation such a meaning 
as may make those gestures or preparations amount 
to an assault. 


Lllustratione. 


(0) A shakes his fist at Z, intending or knowing it to be likely that 
he may thereby cause Z to beleve that Ais about to strike ZA hus 
counnuitted an assault, 

(4) A begins to unloose the muzzle of a ferocious dog, intending or 
knowing it to be likely that he may thereby cause Z to believe that he 
wabout to cause the dog to attack Z A has committed an assault 
upon Z. 

w) A takes up a stick, saying to Z,“T will give you a beating.” 
Here, though the words used by A could in no case amount te an 
assault, and though the mere gesture, unaccompanied by any other 
ciraiunstances, night not amount to an assaubt, the gesture explanted 
by the words inay amount to an assault, 


An assault is an attempt to commit a forcible crime against the per- 
son of another. Mere words can never amount to an assault, but any 
acts or gestures, which indicate such an attempt, with a present pos- 
sibility of carrying out the intention, are sufficient. Striking at another 
with a stick, or the hand, though the blow does not reach his person ; 
throwing anything at him, though it miss its anu, presenting a loaded 
eun, within the distance to which it will carry, are all assaults. But 
threatening to strike another, at such a distance that he cannot by 
possibility reach him, is not. Nor is the administering a deleterious 
drug an assault, though it was once ruled otherwise. (Arch. 513.) 


Criminal Foree is an assault fully completed. No violence is ne- 
cessarv, if the proceeding is im itself of a hostile, or insulting character. 


“To beat, in the legal acceptation of the word, means not merely ts 
strike forcibly with the hand, a stick, or the like, but includes every touch 
mg or laymg hold (however trifling) of another's person or clothes, m an 
angry, revengeful, rude or insolent manner ; as for instance, thrusting or 
pushing him m anger; holding him by the arm; spitting in jin face ; 
jostling him out of the way ; striking a horse upon which he i ruling, 
whereby he is thrown &e.”  (Ibid.) 


~~ 


352. Whoever assaults or uses criminal force to 

, any person otherwise than on grave 
Punishment for , ; ed 

using crminalforce and sudden provocation given by that 

utherwise than on nerson, shall be punished with impyri- 
grave provocation. ae : 

sonment of either description for a 

term which may extend to three months, or with fine 

which may extend to five hundred Rupees, or 

with both. 


Explanation. Grave and sudden provocation will 
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not mitigate the punishment for an offence under 
this Section, if the provocation is sought or volun- 
tarily provoked by the offender as an excuse for the 
offence—or 


If the provocation is given by anything done in 
obedience to the law, or by a public servant in the 
lawful exercise of the powers of such public ser- 
vant—or 
. If the provocation is given by anything done in 
the lawful exercise of the right of private defence. 


Whether the provocation was grave and sudden 
enough to mitigatg the offence, is a question of fact. 
Sce ante pp. 173—175. Nor will the act amount to criminal force, 
where itis such as the law permits. As for instance the moderate chastise- 
ment of a child by its parent, or a scholor by its teacher. (Arch. 544.) A 
master 1s not authorised to beat his servant But amaster is entitled to in- 
tlict moderate chastisement upon his apprentice, te whom he stands in the 
position of a parent. (Act 19 of 1850. s. 14.) 
353. Whoever assaults or uses criminal force to 
_. . any person being a public servant in 
Using criminal . ee 
force todeterapub- the execution of lus duty as such pub- 
heservantfromdis- lig servant, or with intent to prevent 
charge of his duty. ‘ ' 
or deter that person from discharging 
his duty as such public servant, or in consequence of 
anything done or attempted to be done by such 
person in the Jawful discharge of his duty as such 
public servant, shall be punished with imprisonment 
of either description for a term which may extend to 
two years, or with finc, or with both. 


354, Whoever assaults or uses criminal force to 
any woman, intending to outrage or 

oe oreo; «knowing it to be likely that he will 
woman with intent theseby outrage her modesty, shall be 
a ver 4 yunished with imprisonment of either 
description for a term which may ex- 


tend to two years, or with fine, or with both. 


355. Whoever assaults or uses criminal force to 
_. any person, intending thereby to dis- 

Assault or crimi- o . 
nalforcewithintent honor that person, otherwise than on 
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otherwise than on ; 
grave provocation. by that person, shall be punished 


with nnprisonment of either descrip- 
tion for a term which may extend to two years, or 
with fine, or with both. 


156. Whoever assaults or uses criminal force to 
__ any person, in attempting to commit 
ae theft on any property which that per- 
to commit theft of gon 1s then wearing or carrying, shall 
tilt aca *Y be punished with imprisonment of ei- 
ther description for a term which may 

extend to two years, or with fine, or with both. 


todishonoraperson, orave and sudden Se ede given 


357. Whoever assaults or uses criminal force to 
any person, in attempting wroncfull 
Assault or crimi- YI . : I © y 
nalforcein attempt- to confine that person, shall be pun- 
ing wrongfully to ished with imprisonment of cither 
couline person. o as . 
description for a term which may ex- 
tend to one year, or with fine which may extend to 
one thousand Rupees, or with both. 


358. Whoever assaults or uses criminal force to 
Assaultingoruang 24Y Person on grave and sudden pro- 
criminal force on vocation given by that person, shall 
graye provocation. be punished with simple imprisonment 
for aterm which may extend to one month, or with 
fine which may extend to two liundred Rupees, or 
with both. 


Explanation.—The last Section is subject to the 
same explanation as Section 352. 


OF KIDNAPPING, ABDUCTION, SLAVERY, AND 
FORCED LABOR. 


359. Kidnapping is of two kinds ; kidnapping 
from British India, and kidnapping 


a ae from lawful guardianship. 


360. Whoever conveys any person beyond the li- 


Kidoappine from DUtS of British India without the con- 
appimng irom / 
British India, sent of that person or of some person 
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legally authorized to consent on behalf of that per- 
son, is said to kidnap that person from British India. 


361. Whoever takes or entices any minor under 

Kidnappingfrom fourteen years of age if ainale, or under 
lawiul guardian- sixteen years of age if a female, or any 
ae person of unsound ind, out of the 
keeping of the lawful guardian of such minor or per- 
son of unsound mind, without the consent of such 
yuardian, is sald to kidnap such minor or person 
{from lawful guardianship. . 


Erplanation. The words ‘ lawful guardian” in 
this Section include any person lawfully entrusted 
with the care or custody of such minor or other 
persols 


Exception. This Section does not extend to the 
act of any person who in good faith beheves himself 
to be the father of an illegitimate child, or who in 
good faith believes limself to be entitled to the law 
ful custody of such child, unless such act is commit- 
ted fur an immoral or unlawful purpose. 


262, Whoevcr by force compels, or by any de- 
; ceitful means induces, any pcrson to 

Abduction, : i. 

yo fiom any place, is said to abduct 


that person. 


363. Whoever kidnaps any person from British 
India or from lawful guardianship, 
shall be punished with imprisomment 
of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 


Punishment for 
kidnapping. 


364, Whoever kidnaps or abducts any person in 
Kiduappingor ab. OFer that such person may be mur- 
ducting im order to dered, or may be so disposed of as to 
pa be put in danger of being murdered, 
shall be punished with transportation for life, or 
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rigorous imprisonment for a term which may extend 
to ten years, and shall also be lable to fine. 


Tilustrations. 


(a) A kidnaps Z from British India, intending or knowing it to be 
hkely that Z may be sacrificed to an idol A has conunitted the 
offence defined in this Section. 

(6) A forably carmes or entices B away from his home in order 
that Bmay be murdered. A has committed the offence defined in 
this Section. 


365. Whoever kidnaps or abducts any person 
- . with intent to cause that person to 
cones wteng De secretly and wrongfully contined, 
sceretly and wrong- Shall be punished with imprisonment 
ae conline ® of either description for a term which 
may extend to seven years, and shall 

also be lable to fine. 


366. Whoever kidnaps or abducts any woman 
ee with intent that she may be compelled, 
1dnapping or ab- : ‘ : ‘ 
ductinga woman to OF knowing it to be likely that she will 
compel ter mary be compelled to marry any person 

a avainst her will, or im order that she 
may be forced or seduced to illicit imtercourse, or 
knowing it to be likely that she will be forced or se- 
duced to illicit intercourse, shall be punished with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be hable to 
fine. 


3067. Whoever kidnaps or abducts any person in 
eae order that such person may be sub- 
dftcnde oe jected, or may be so disposed of as to 
subject a person to be put in danger of being subjected 
grievous hurt, sla- t . hurt J to the 
ery he. o grievous hurt, or slavery, or to the 
unnatural lust of any person, or know- 

ing it to be likely that such person will be so sub- 
jected or disposed of, shall be punished with imprison- 
ment of either description for a term which may ex- 


tend to ten years, and shall also be liable to fine. 


368. Whoever, knowing that any person has 
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erecta: been kidnapped or has been abducted, 
cealing or keepng Wrongfully conceals or keeps such 
ne confinement & person in confinement shall be punisli- 
idnapped person. : a, 
ed in the same manner as if he had 
kidnapped or abducted such person with the saine 
intention or knowledge or for the same purpose as 
that with or for which he conceals or detains such 
person in confinement. 


369. Whoever kidnaps or abducts any child under 
itis the age of ten years with the intention 
Kidnapping or ab- y . 

duetingeld under Of taking dishonestly any moveable 
ten years within- property from the person of such child 
tent to steal move- : : ; : ‘i 
able property fron Shall be punished with imprisonment 
the person of such of either description for a term which 

may extend to seven years, and shall 


also be liable to fine. 


370. Whoever unports, exports, removes, buys, 
Buying or dispos. SClls, or disposes of any person as a 
ing ofauy personas Slave, or accepts, reccives, or detains 
sie against his will any person as a slave, 
shall be punished with imprisonment of either des- 
cription fur a term which may extend to seven years, 
and shall also he lable to fine. 


371. Whoever habitually imports, exports, re- 
moves, buys, sells, traftics, or deals in 
slaves, shall be punished with trans- 
portation for life, or with imprison- 
ment of either description for a term not exceeding 
ten years, and shall also be liable to fine. 


Habitual dealing 


in slaves. 


372. Whoever sells, lets to hire, or otherwise 

Selling of any disposes of any minor under the age 
minor for purposes of sixteen years, with intent that such 
of prostitution, &e- minor shall be employed or used for 
the purpose of prostitution or for any unlawful and 
immoral purpose, or knowing it to be likely that 
such minor will be employed or used for any such 
purpose, shall be punished with imprisonment of 
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either description for a term which may extend to 
ten years, aud shall also be lable to fine. 


373. Whoever buys, hires, or otherwise obtains 

Baying of any Possession of any minor under the 
minor for purposes age of sixteen years, with intent that 
oF prosutution. such minor shall be employed or used 
for the purpose of prostitution or for any unlawful 
and immoral purpose, or knowing it to be hkely that 
such minor will ba employed or used for any such 
purpose, shall be punished with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be lable to fine. 


Iithese two scetionsare vigorously applied to the relations aud patrons 
of the dancmyg girl, and prostitute caste of fudia, half the population may 
be put into gaol wherever it is thought desirable. ven in Europe the 
sousegnences of making it erminal to have intercourse wi prosti- 
tite under sivteen wonld be most alarpuig. But in India,” where a 
girl of that easte has probably becu in the full swing of her trade for 
four years, the effect of s. 373 1s quite appalling. Tt will be observed 
too that the consent of the female is perfectly ummaterial, since even 
wider s. 87 consent by a person under eighteen is ineffectual. Nor 
does the section involve the idea of removing her from the protection 
of any one who is willing fo maintain her. It is sufficient if posses- 
sion has been obtained by any means, which may be affection, reward, 
or the promise of support to one who is starving. Lf however the ert- 
nuinal supposes the woman to be above sixteen, this will be a mistake 
of fact whuch may entitle him to the protection of s. 79. 

¥ 


374. Whoever unlawfully compels any person to 
labor against the will of that person, 
shall be punished with imprisonment 
of either description for aterm which 
may extend to one year, or with fine, or with both. 


Unlawful compul- 
sory labor. 


The word “labor” has not been defined, and therefore will apply 
either to mental or bodily labor, though probably the last species was 
principally contemplated by the framers of the Code. The word * un- 
lawfully” apples both to the persons compelled and the means resort- 
ed to. It is not unlawful to compel a child, a scholar, or an appres.tice 
to work, even by means of personal chastisement, when of a moderate 
nature. (Ante. p.196.) It is unlawful to compel a servant, or a per- 
son who is under a contract to labor by means of personal violence, 
though it would be lawful to do so by moral compulsion, as threats of 
legal coercion. It would be unlawful to compel a person, who was not 
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under an obligation by contract, to do work against his will, whatever 
the species of compulsion might be. I conceive, however, that the 
compulsion employed must be such as amounts in law to duress, and 
must at least be as great as would vitiate a contract. For instance 
actual violence, or restraint, an illegal arrest, (Duke de Cadaval v. Col- 
ling 4 A. & EH. 858,) an unlawful detainer of goods, (Wakefield v. New- 
bon 6 Q, B. 276,) a refusal to perform an act which the party employ- 
ing the compulsion was legally bound to do. (Traherne v. Gardner 
25 L. J. Q. B. 201.) Mere threats of personal enmity, hostile influ- 
cnee, withdrawal of favor, and the like would not be sufficient. 


OF RAPE. : 


375. A man is said to commit “ rape,” who, ex- 
cept in the case hereinafter excepted, 
has sexual intercourse with a woman 
under circumstances falling under any of the five fol- 
lowing descriptions :— 


Fir Against her will. 
Secondly. Without her consent. 


Rape. 


Thirdly. With her consent, when her consent has 
been obtained by putting her in fear of death or of 
hurt. 


Fourthly. With her consent, when the man knows 
that he is not her husband, and that her consent is 
given because she believes that he is another man to 
whom sheis or believes hérself'to be lawfully marricd. 


+ 
Fifthly. With or without her consent, when she 
is under ten years of age. 


Explanction. Penetration is sufficient to constitute 
the sexual intercourse necessary to the offente of rape. 


Exception. Sexual intercourse by a man with his 
own wife, the wife not being under ten years of age 
is not rape. 


376. Whoever commits rape shall be punished 
— with transportion for life, or with im- 
unishment for ‘ . ey 

rape. prisonment of either description for a 
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term which may extend to ten years, and shall also 
be liable to fine. 


The essence of the offence of rape consists in its being committed 
against, or without, the consent of the female. Accordingly the offence 
is complete if committed when the woman is incapable of giving a 
consent, as for instance where she is under the influence of stupifying 
drugs, or insensible from drink, or from mental imbecility is unconscious 
of the nature of the act which is taking place. But the consent pro- 
duced by mere animal instinct would he sufficient to prevent the act 
from constituting a rape. (Reg. v. Fletcher 28 L. J. M. C. 85.) Nor is 
it any exeuse that she consented at first, if the act was afterwards 
cummitted against her will, or that she consented after the fact. Nor 
ean it be set up as any defence that the woman was a common prosti- 
tute, or even that she was the concubine of the prisoner, 1f not legally 
united to him ; for, however vicious her course of life, she is still 
entitled to the protection of the law, and may try to be virtuous, 
whenever she chooses (Arch. 585.) 


The fourth clause of s. 378 is opposed to the decision of all the 
English authorities, who in several cases arrived at the conclusion that 
where a woman actually was a conscuting party to the act, though under 
the influence of mistake, the essential mgredient in the offence was 
wanting, It is obvious that such an asscrtion, when put forward by 
a married woman, requires to be scrutinized most suspiciously before 
it is accepted as true. Where there has been intimacy between the 
prisoner and the female there will always be strong reason to suspect 
that the charge was set up to obviate the consequences of detection. 


In the majority of cascs, the only direct evidence of the rape, is that 
of the prosecutrix herself. Where this breaks down, or cannot be 
obtained, as where the female was too young to be sworn, or where she 
was deaf and dumb and could not have an oath administered to her, 
(1. M. Dig. 175, § 510—512) there is nothing for it but to acquit. 
Her evidence should always be received, not with distrust, but with 
caution, remembering that the charge is onc easy to make and hard to 
refute. The first thing necessary to examine in support of her state- 
ment is, whether there is any indirect evidence that sexual connection 
took place. Upon this point it is most important to have the evidence 
of a Medical man, as to the state of the parts. In India such evidence 
is often unattainable, but it would certainly be a suspicious circum- 
stance, if no female relation were produced to testify to marks of injury 
of the like. The next thing is to see, whether the connection, if 1¢ 
took place, was agaiust her will. For this purpose all the surround- 
ing circumstances showd be carefully sifted. The character of the 
prosecutrix ; her intimacy with the prisoner, and the amount of fam- 
liarity which she had formerly permitted him to indulge in ; the place, 
in which the act took place, as showing that she might have obtained 
assistance ; the distance at which other persons were passing by ; any 
screams or cries, which were heard ; her conduct, immediately afte: 
the outrage, and her appearance, and so forth. (See Arch. 586.) 
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There is one point, as to which the rules of evidence seem hardly 
satisfactory. It is as to the extent to which complaints made hv the 
prosecutrix are admissible. The mere fact that she made a complaint 
of some outrage having been committed, is not only adimissible, but 
always inquired after. Indced it would im most cases be dillicult to 
believe a charge of this nature, if the woman came calmly home, and 
told no one about it. 

**In no case, however, can the particulars of the complaint (which in- 
cludes the name of a person accused. (Arch, 586,) be disclosed by witnesses 
fur the crown, either as original or confirmatory evidence, but the details of 
the statement can only be clicited by the pmsoner’s counsel by cross exami- 
nation, It is difficult to see upon what principle this rule is founded, where 
the complaint is offered as conlirmatory evidence ; becanse if witnesses were 
allowed to relate all that the prosecutrix had said i making her original 
are such evidence would furnish the best test of the accuracy of her 
recollection, when she was sworn to deseribe the same circumstances at the 


trial.” (1 Taylor, 374.) 


We have seen that the badness of a woman’s character 1s no excuse 
for violating her. [tf is however a very important element in deciding 
whethor she was violated, or whether she voluntarily consented to the 
act. lence the prisoner may always adduge evidence of her notorious 
want of chastity, or of her having had illicit intercourse with humself, 
or with other men ; but it would seem that evidence of such particular 
facts cannot be given, unless the prosecutrix has been cross examined 
upon the point. Beeanse in fairness to her, she ought to be allowed 
to deny the accusation, if false, or to explain any ciremmnstanees of sits- 
picion. (Arch. 586) Where it is necessary to acquit the prisoner of 
rape, he cannot be convicted of adultery, (L M. Dig. 176. § 518 . and 
5193) but he may of an assault with intent to rape, (Mad. F. U. 261 
of 1851.) 


Although a husband cannot commit a rape upon his own wife, who 
is above 10 years of age, he may be indicted for aiding and abetting in 
a rape committed by others, a very disgusting instance of which occurred 
ii the case of Lord Andley. (Arch. 585.) 


By the English law, as mentioned in p. 38 there is an invincible 
presumption as to the anpossibility of a rape bemy committed by a boy 
under fourteen. Were, probably, an carlicr date would befixed. Where 
a boy, only ten years old, was convicted by the Futwa, of rape upon a 
virl only three years old, the Court of N. A. viewed it as an attempt 
only, and punished it, as a misdemcanowr, with one year’s imprison- 
ment. (1 M. Dig. 176, § 513.) He mav, however, be convicted of 
aiding and abetting in a rape by others. (Arch. 585.) 


OF UNNATURAL OFFENCES. 


s 


377. Whoever voluntarily has carnal intercourse 
against the order of nature with any 

erst =o man, woman, or animal, shall be pun- 
ished with transportation for life, or 
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with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable 
to fine. 


Explanation. Penetragion is sufficient to consti- 
tute the carnal intercourse necessary to the offence de- 
scribed in this Section. 


CHAPTER XVII. 
OF OFFENCES AGAINST PROPERTY. 


OF THEFT, 


378. Whoever, intending to take dishonestly any 
moveable property out of the posses- 
sion of any person without that per- 
son’s consent, moves that property in order to such 
taking, 1s said to commit theft. 


Theft. 


Explanation 1. A thing so long as it is attached 
to the earth, not being moveable property, is not the 
subject of theft ; but it becomes capable of being the 


subject of theft as soon as it is severed from the carth. 


Explanation 2. A moving, effected by the same 
act which effects the sev crance, may be a theft. 


Explanation 3. A. person is said to cause a thing 
to move by removing an obstacle which prevented it 
from moving, or by separating it from any other 
thing, as well as by actually moving it. 


Kaplanation 4. A person, who by any means 
causes an animal to move, is said to move that animal, 
and to move every thing which, in consequence of the 
motion so caused, is moved by that animal. 


Erplanation 5. The consent mentioned in the de- 
finition may be express or implied, and may be 
given either by the person in possession, or by any 
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person having for that purpose authority either ex- 
pressed or implied. 


Lllustrations. 


(2) Acuts down atree on 2’s ground, with the intention of dishonest- 
ly taking the tree out of Z’s possessi#m, without Z’s consent. Here, as 
govun as A has severed the tree, in order to such taking, he has commit- 
tel theft. 

(b) A puts a bait for dogs in his pocket, and thus induces Z’s dog to 
follow it. Here, 1f A’s intention be dishonestly to take the dog out of 
Z'» possession without Z’s cousent, A has committed theft as soon as Z's 
dog has begun to follow A. 

(¢) A meets a bullock carrying a box of treasure. He drives the bul- 
lock ma certain direction, in order that he may dishonestly take the 
treasure. As soon as the bullock begins to move, A has coramitted gbelt 
of the treasure. 

(q} A, being Z's servant, aud intrusted by Z with the care of Zs 

late, dishonestly runs away with the plate, without Z’s consent. A 
las comuuitted theft 

(?) Z, going on a journey, entrusts his plate to A, the keeper of a 
warehouse, till Z shall return. A carnes the plate to a goldsmith and 
sells it. Here the plate was not in Zs possession —1t could not there- 
fore be taken out of Z’s possession, and A has not conumitted theft, 
though he may have comnutted criminal breach of trust. 

(7) A finds a ring belonging to Z on a table inthe house which Z 
occupies, flere the ring 1s in Z's possession, and if A dishonestly re- 
moves it, A cotmnuts theft. 

(vy) A finds a rimg lying on the high-read, not in the possession of 
any person. , A, by taking 1t, commuts no theft, though he may commit 
criminal unsappropriation of property. 

(4) A-sces a ring belonging to Z lying on a table in Zs house. Not 
venturing to misuppropriate the ring ummediately for fear of search and 
detection, A hides the ring ma place where it is highly improbable 
that it will ever be found by Z, with the intention of taking the rng 
from the hiding place and selling it when the loss is forgotten. Here 
A, at the time of first moving the ring, commits theft 

() A delivers his watch to Z, a jeweller, to be regulated. Z carries 
it to his shop. A, not owing to the jeweller any debt for which the 
jeweller might lawfully detain the watch as a security, enters the shop 
openly, takes his watch by force out of Z’s hand, aud carries it away. 
Here A, though he nay have committed criminal trespass and assault, 
has not committed theft, inasmuch as what he did was not done dis- 
honestly. 

(i) if a owes money to Z for repairing the watch, and if Z retains 
the watch lawfully as a security for the debt, and A takes the watch out 
of Z's possession with the intention of depriving Z of the property as a 
security for his debt, he commits theft, inasmuch as he takes 1t dis- 
honestly. 

(t: Again, if A having pawned his watch to Z, takes it out of Z’s 
possession without Z's consent, not having paid what he borrowed on 
the watch, he commits theft, though the watch is his own property, 
inasmuch as he takes it dishonestly, 

() aA takes an article belonging to Z out of Z’s possession, without 
Z's consent, with the intention of keeping it until he obtains money 
from Z as a reward for its restoration. Here A takes dishonestly ; A 
bas therefore committed theft, 
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(m) <A, being on ey, terms with Z, goes into Z’s library in Z’s 
absence, and takes away a book without Z’sexpress conserft, for the pur- 
pose merely of reading it, and with the intention of returning it. Here, 
it ix probable that A may have conveived that he had Zs imphed con- 
sent to use Z's book. If this was A’s impression, A has not committed 
theft, 

(x) A asks charity from Z's wife. She gives A money, food, and 
clothes, which A knows to belong to Z her husband. Here,1t is proba- 
ble that A may conceive that Z's wife 1s authorized to give away alms. 
If this was A’s inypression, A has not comunitted theft. 

(See Reg. v Avery 28 1. J. M,C 185.) 

(0) Aas the paramour of Zs wife. She gives A valuable property, 
which A knows to belong to her husband Z, and to be such property as 
she has not authonty from Z to give. If A takes the property dishen- 
estly, he commits theft. 

(p) Aan good faith, believing property belonging to Z to be A’s own 
property, takes that property out of B's possession, Here, as A dous 
not take dishonestly, he does not comiit theft. 

(See Reg. v. Berry 28 L.J.M C. 70) 


379. Whoever commits theft shall be punished 

. with imprisonment of either descrip- 
eaensnment for tion for a term which may extend to 
three years, or with fine, or with both. 


The crime of theft is, with a single exception, composed of the saine 
ingredients as that known to MKnelish law under the term Lareeny. 
This will be seen by comparing the definition in the text with that 
quoted in Russell from Mast’s Pleas of the Crown, where larceny is 
defined to be, 

“The wrongful taking and carrying away by any person of the mere per- 

R g rrying away by any pe I 
aonal goods of another, from any place, with a felonious mtention to con- 


vert them to lus (the taker’s) own use, aud make them lis own property, 
without the cunsent of the owner.” (2 Russ, 2.) 


The one point of difference between the two definitions is, that the 
Code makes every thing the subject of theft which is moveable, i. ¢. 
eapable of being severed from its place. The English law however cx- 
eluded from Larceny all matters. 


‘* Which savour of the realty, and are, at the time they are taken, part 
of the freehold ; whether they be of the substance of the land, as lead, or 
other minerals ; or of the produce of the land, as trees, corn, grass, or other 
fruits ; or thins aftixed to the land, as buildings, and articles, such as lead 
&e. annexed to buildings. The severance and taking of things of this des- 
cription was at common law, ouly a trespass.” (2 Kuss. 62.) 


In Scotland however the law was always on a more rational footing, 
and the principle was that, 
‘*Theft may be committed of every inanimate thing, which is either 


moveable, or capable of being severed from that which 1s naturally or arti- 
ficially attached to it.” (Alison. Cr. L. 278.) 


So also in England it was laid down, that documents were not the 
subject of larceny, since they were merely valuable as evidencing a 
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right. (Arch. 267.) While by the Scotch law it was well settled that, 
«to carry off a bond, bill, promissory note, or writing of any deser:p- 
tion, is as mauch theft as to steal a horse or a bag of moncy.” (Alison 
Cr. L. 279.) In both these points the Code has followed the Scotch 
in preference to the English law. (Sec s. 22.) 


The removal must be done “ dishonestly,” which is defined by s. 24, 
as involving “the intention of causing wrongful gain to one person, or 
wrongful loss to another person.” Therefore it 1s no theft where the 
articles are taken by mistake, or under a doad fide claim of right to 
possess them, however erroncous that claim may be. 


A fortiori, there can be no conviction, where the circumstances show 
that there was no intention to deprive the party of his property. This 
was the case in a recent instance, where the Court of FE. U. aec- 
quitted the prisoner. Mr. Strange, saying, 

‘The prisoner appears to have met the prosecutrix, when the latter was 
meapacitated by mtoxication, and to have secured her cloth by placing it 
under the care of the lst witness, There is no evidence that Le removed 
the cloth from the prosecutrix feloniously, nor that he had any design of 


appropriating it to himself. IT cannot therefore see that any robbery has 
been committed.” (Mad F. U 168 of 1548.) 


Ti must not be supposed however that a theft ean be got rid of 
simply by returning the goods. ‘This may he evidence of an original 
intention nol to keep then, whieh will be very narrowly scrutinised, 
hut if onee taken so as to amount to larceny, no subsequent restoration 
will purge the offenec. (Arch. 274.) still Jess can a party evade 
punishment by alleging a gencral wish to restore the property, should 
it prove convenient. An illustration of this occurred in a very receut 
case, 

‘+The prisoner, with whom a plate-chest, full of plate, and securely fas- 
tened, was deposited for safe cnstody, broke it open, tuok out the plate and 
pledwed 1é for a stun, which Le was unable to repay. The jury foand bin 
stulty of ste ving the plate, but recommended him to merey, ou the ground 
that they beheved he intended ultimately to return the property :—Held, 
that the conviction was perfectly good, as the recommendation was not n- 
consistent with the verdict of guuty.” 

‘* Lord Campbell, C. J. sad —To constitute larceny there must be an in- 
tention to appropriate a chattel, and exercise an entire dominion over it. If 
it be taken with the mtention of making a temporary use of 1t only, and 
then of letting the owner have it again, there is no larceny, but only a tres- 
piss. But here there was abundant evidence to warrant the Jury in find- 
ing as they have found, that the prisoner stole the plate. Iam not aware 
that what a Jury may say in recommending a prisoner to mercy is to be 
taken as any part of the verdict. But if it be, all that the Jury here say 
74, that the prisoner intended ultimately to return the plate, and not that 
at the time he took it he had any such intention.” (Rey. Trebilcock. 27, 
L. J. M. C. 103. 


Where the intention permanently to deprive the owner of his pro- 
perty is established, it makes no difference in the prisoner’s guilt that 
the act was not intended to procure any personal benefit to himself. 
No one can justify a theft on the Robin Hood principle, of taking from 
the rich to give to the poor. In one case a man was indicted for 
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horse-stcaling, whereupon his companion broke into the proseeutor’s 
stable took out another horse, drove it inte a coal pit and so killed it, 
with the view of sugvesting that a similar accident had happened to 
the first horse. Me was found guilty of stealing, though he had never 
intended to make any other use of the animal. (Arch. 275.) 


Again, the taking must be from some person who has a distinct 
property in the guvods, which entitles him to hold them against the 
prioncr. ILence if a wife carry away, and convert to her own use 
the woods of her husband, this is no larceny, for husband and wife are 
one person in law. (Arch. 276) And conversely it has been held, 
that a Jlindu husband caunot be convicted of robbing his wife, the 
wife, according to the Tlindu law, being completely under the control 
of her husband. (3 M. Dig. 129, § 185.) Nor ean a inan be turned 
into a thief for regaining possession of his own property, held by one 
who has no right to it; nor can a joint tenant, as for instance the 
member of a Uindu undivided family, be indicted for larceny of the 
family goods, since he has just as good a right to them as any one 
else. (Areh. 276.) Of course it would be very diferent when the 
holder of the goods had some interest In them, which authorised hin 
to retuin them against the owner. If] pawn my watch, it would be 
larceny to take it away froin the pawn broker's shop without repaying 
the loan. And so it would be, if the effect of the taking were to charge 
the holder with its price ; as when a member of a benefit socicty en- 
tered the room of the person, with whom a box coutaining the funds 
of the society was deposited, and took and carried it away ; this was 
held to be larceny, the bailee being answerable to the society for the 
funds. (Lbid.) 

A qnestion occasionally arises with regard to the position of a 
person who finds, and appropriates property. The rule of law on 
this subject has been reecntly pronounced to he, * that if a man finds 
coords that have been actually Jost, or arc reasonably supposed by hing 
to have been lost, and appropriates them, with intent to take the 
entire dominion over them, really believing, when he takes them, that 
the owner cannot be found, it is not lareeny ; but if he takes then 
with the like imtent, though lost or reasonably supposed to be lost, 
but reasonubly believing the owner can be found, at is larceny,” 


Circh. 277.) 


Accordingly if a person were tt kcep for himself property so mark- 
ed as to give him the clue to its owner; or if a tailor were to kecp 
money found in clothes which he had been given to mend, or the dri- 
ver of a vehicle were to keep goods left in it by a person whom he 
could trace, this would be larceny. (Arch. 277.) 


In the vast majority of cases where a theft is charged, the property 
as been taken from the owner clandcstinely and without his consent. 
Sometimes, however, it happens that the possession of the article has 
veen voluntarily resigned by the proprietor, and the very difficult ques- 
tion then arises, whether the person, to whom it has been so resigned, 
will become a thief in consequence of any subsequent dealing with it ? 
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It is evident how important this question is, since any mistake upon 
the subject might result in an indictment against » person who lost a 
borrowed book, and then denied all knowledge of the loan ; or who 
bought goods, and then refused either to pay for or return them. 


A solution of all such doubts will generally be obtained by remem- 
bering, that the essence of theft consists in its being a dishonest or 
criminal, taking from the possession of the owner. Consequently if 
the taking is not criminal, when the possession is changed, there is no 
theft. ‘The cases then will resolve themselves into four classes, two 
of which are theft and two are not. 


1. By s. 27 property is said to be in a person’s possession, when it 
is the possession of his wife, clerk, or servant, even though the clerk or 
servant be only employed temporarily, or on a particular occasion. 


For instance, if I entrust my horse to my coachman, or plate and 
wine to my butler, my possession of them is never altered. [I merely 
hold them by another hand. Instead of shutting them up in a stable 
or room, I put a human lock and key over them, but my right is never 
affected. Consequently if my servant sclls my horse, drinks my wine, 
or pawns my plate, this is theft, because he takes them directly out 
of my possession, criminally and without my leave. And so it has 
been held in numbers of cases where servants appropriated money, 
goods, cheques, bills of exchange, &c., which had been given to them 
by their master for use or custody. (Arch. 285, 287.) 


The case is exactly the same where one gives the mere manual pos- 
session of goods to another, but in such a way as uot to part with his 
dominion over them. For instance, the hotel keeper who allows his : 
cuest to use his furniture or spoons, gives him no other right over 
them, and of course it would be just as much theft to take the plate 
out of a hotel, as to carry it away from a friend’s house. (Arch, 


287, 288.) 
The Scotch law went even further, for it held that, 


“If goods are delivered to a stranger or carrier for a special and particu- 
lar purpose, independent of any transfer of property, as to be conveyed to 
a particular place, or subjected toa aac operation, the abstraction of 
them by the person cutrusted is theft.” (Alison. Ci. L. 252.) 


Under the present Code such q@ffences would be punishable as 
breaches of trust under s. 405. And so I conceive it would be even 
in the case of a clerk or servant, where the master never had any posses- 
sion of the property except through the means of his servant. For 
instance, if a bill collector were to apply to his own use money which 
he had received on account of his master, this would be a breach of 
trust under s. 408, not a theft under s. 378. 


If the clerk or servant is authorized to dispose of his master’s proe 
perty, and does so, but applies the proceeds to his own use, he cannot 
be indicted for theft of the goods, for the removal of them out of his 
Inaster’s possasaioh was not wrongful ; but he will be liable for the 
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misappropriation of the money, under s. 403. (Reg. v. Betts #1. J. 
M. C. 69.) : 


2. Again, the owner may not only give up the possession of his 
goods, but also intend to part with all right and dominion over them, 
in the event of a particular condition hemg complied with, dué in xo 
other event. Now if a person, intending from the first to trick the 
owner out of his property, were to get possession of it without com- 
plying with the condition, this would be theft. For instance, in one 
case, the prisoner agreed to discount a bill for the prosecutor, and the 
bill was given to him for that purpose ; he told the prosecutor that if 
he then sent a person with hina to his lodgings, he would give him the 
amount, deducting the discount and commission ; a person was sent 
accordingly, but on reaching the lodgings, the prisoner left the mes- 
senver there, and went out, on pretence of getting the money, but never 
returned ; the Jury found that the prisoner obtaincd possession of the 
bill with intent to steal it, and that the prosecutor did not mean to 
part with his property in the bill, before he should have received the 
money for it; it was held that this warranted a conviction for larceny. 
(Arch. 279.) So where the prisoner prevailed upon a tradesman to 
take goods to a particular place under pretence that the price wonld 
then be paid for them, and afterwards, induced him to leave the goods 
in the care of a third person, from whom the defendant got the goods 
without paying the price ; the tradesman swore that he did not intend 
to part with the goods until they were paid for, aud the Jury found 
that the prisoner from the first mtended to get the goods without pay- 
ing for them; this was held to be larceny, (Ibid.) So where a party 
presented himself at a Post Office, and asked for a watch which was 
there, falsely representing himself to be the person to whom it was ad- 
dressed, and so obtained it, this was held to be Jareeny, because the 
Post Office Clerk intended to give it up to no one but the rightful 
owner. (Reg. v. Kay, 26, UL. J. M. C. 119.) So, in a recent, 
case before the Supreme Court, it appeared that the prisoner obtained 
goods from the Railway Company by presenting a forged pass. The 
Veon was authorised to deliver them to any holder of # genuine pass, 
but to no one else, and he believed that the prisoner was such a per- 
son. On proof of these facts he was convicted of larceny. (Reg, y. 
Aurokeasawmy, 4th Madras Sessions, 1858.) 


3. Where a party has obtained the possession of any chattel, bond 
fide and without fraud, and is not a servant of the original owner, no 
subsequent appropriation of the article, or malpractices in reference to 
it, can make him guilty of theft. And this by virtue of its defini- 
tion ; because the taking, the change of possession, was not originally 
criminal. Hence, where goods are delivered to a man upon trust, or 
taken by him with the owner’s consent, he is not guilty of theft by 
afterwards converting them to his own use. Where the defendant 
saved some of the prosecutor's goods from a fire which happencd in his 
house, and took them home to her own lodgings, but the next morn- 
ing she concealed them, and denied having them in her possession ; 
the jury finding that she took them originally merely from a desire of 
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cavinidtem for, and returning to the prosecutor, and that she had no 
evil intention till afterwards ; the Judges held that it was a mere breach 
of trust and not felony. (Arch. 283.) So if I lend Ba horse, and 
he ride away with it; or J send goods by a carrier, and he converts 
them to his own use; or | deliver a watch to a tradesinan to repair, 
and he scll it; or I entrust money, goods or Company’s Paper to my 
agent, and he appropriates them ; in none of these cases has there been 
any theft, because the original taking was bond fide and without 
fraud. (Arch. 284.) 


But in order to obtain the bencfit of this rule, two thmgs are neces- 
sary, First, the goods innst have beensobtaimed bona fide in the first 
instance ; for if A. obtain goods, or reeeive them, harbouring at the 
time an intention wrongfully lo convert them to his own use, it is 
theft; thus, where the defendant was employed te drive sheep to a 
fair, but instead of dmving them to the fair, he drove them in a con- 
trary direction, and the jury were of opinion that at the time he receiv- 
ed them, he mtended to appropriate them; this was decided to be Jar- 
cony. (Arch. 284.) Secondly, the goods must have been obtained 
rightfilly, Jor even thongh they were obtained in the first Instance 
without a eriminal intent, vet if the possession was acquired by a tres- 
pass, the subsequent fraudulent appropriation of them, durmg the 
continuance of the same transaction, will be a theft. As where 
aan, driving a flock of sheep from a field, drove with them a sheep 
belonging to another person, without knowing that he had done so, 
but afterwards, when he had discovered the fact, sold that sheep and 
appropriated the proceeds, he was held to be rightly convicted of lar- 
conv. (Arch. 285.) For here he had never got possession with con- 
sent of the owner. 


Cases of this sort however will always be indictable cither under s. 
403 or 409. 


4, The last class of cases avises out of the principle, “ that if the 
owner part with the property, that is, the right of dominion over the 
thing tuken, as well as the possession, there can be no theft in the tak- 
ine, however fraudulent the means by which such delivery was procur- 
ed.” (2 Russ. 24.) Where goods are sold upon credit, the purchaser 
cannot be indicted for theft, though the goods are never paid for, and 
though in fact he never intended to pay for them. So, where the defend- 
ant bought a horse at a fair of the prosecutor, to whom he was known, 
and haying mounted the horse, said to the prosecutor that he would 
return immediately and pay lim, to which the prosecutor answered, 
‘‘yery well,” and the prisoner rode the horse away, and never returned ; 
this was held to be no theft, because the property as well as the posscs- 


sion was parted with. And in this respect the English harmonises 
with the Scotch law, both being agreed, 


‘* That if the property in the goods taken has been parted with by the 


owner in consequence of false representations, the crime is not theft but 
swindling.” (Abson Cr. L. 261.) 


Such cases will now be indictable under s. 415 as cheating. 


“ 
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Further, the crime of larceny will not be complete without what is 
called, an asportation, or carrying away of the article. The principle 
of this rule is very obvious, viz., that a mere intention to commit a 
crime does not constitute the crime, and as the essence of theft con- 
sists in an unlawful taking away, it must be shown that something was 
done towards carrying out that offence. It is not necessary to prove 
that the goods were removed ont of their owner’s reach. Any removal 
from the spot in which they are, however small, will be sufficient, pro- 
vided the party accused have, for an instant at least, the entire and ab- 
solute possession of them. For instance the offence was held to be 
complete in cases where the prisoner had taken goods out of a chest, 
and laid them on the floor, but was surprised before he could escape 
with them. And so, where he had removed a cask from otie end of a 
waggon to the other. (Arch. 288.) Dut the contrary was held where 
the property was merely altered in position, without any attempt at 
removal—as where the defendant merely set a package on end, in the 
place where it lay, for the purpose of cutting open the side of it to get 
out the contents, and was deteeted before he had accomplished his 
purpose, (Arch. 289). Nor is even an actual remoyal sufficient, if 
the prisoner has never had the article in his power; as for instance, 
where he attempted to earry it off, but was unable on account of its 
being chained to the counter. (Arch. 289.) 


Lastly. it may be remarked that in many cases, the only evidence of 
a theft arises from the fact of the stolen property beiug fotind in the 
prisoncr’s possession. t pon this point, the followme quotations, cited 
in Norton on Iividence, (p. 290. n.) deserve attention, 


“Tt may be laid down conerall¥, that wherever the property of one man, 
which has been taken from lin without lis knowledge or consent, 18 found 
upon another, itis meumbent on that other to prove how he caine by i ; 
otherwise the presumpt‘on is that he obtained 16 felomousl) This, like 
every other presumption, is strengthened, weakened, or rebutted, by eon- 
comitant circumstances, too numerous in the nature of the thing to he de- 
tailed. Tt will be sufficient to allude to some of the most prominent ; such 
as, the length of tame which has elapsed between the loss of the ass 
and the finding it agam ; either as it may furnish more or less doubt of the 
identity of 1t , or as it may have changed hands oftener in the mean time ; 
or as it may increase the difficulty to the pmsoner of accounting how he 
came by it ; in all which considerations that of the nature of the property 
must generally be mingled. So the probability of the prisoner’s having 
been near the spot from whence the property was supposed to be taken at 
the time : as well as his conduct during ‘hie whole transaction, both before, 
and after the discovery are material ingredients in the investigation. But 
the bare circumstance of finding in one’s possession property of the same 
kind which another has lost, unless that other can from marks or other cir- 
cumstances satisfy the Court and jury of the identity of it, is not in general 
sufliciont evidence of the goods having been feloniously obtained. Though, 
where the fact is very recent, so as to afford reasonable presumption that 
the property could not have been acquired in any other manner, the Court 
are warranted in concluding it is the same, unless the prisoner can prove 
the contrary. Thus a man being found coming out of another's barn ; and 
upon search, corn being found upon him of the same kind with what was in 
the barn, is pregnant evidence of guilt. 


‘But in order to raise this presumption legitimately the possession of 
the stolen property should be clearly traced to the acoused, and be exclusive 
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as well as recent. The finding it on his person, for instance, or in a lock- 
ed-up house, room, or box of which he kept the key, would be a fair ground 
for calling on him for his defence ; but if the articles stulen were only found 
lying in a house or room in which he lived jointly with others equally capa- 
ble with himself of having committed the theft, or an open box to which 
others had access, no definite presumption of his guilt could be made. An 
exception is said to exist where the accused is the owner of the house in 
which stolen property is found, who, it is argued, must be presumed to have 
such control over it as to prevent anything coming in or being taken out 
without his sanction. As a foundation for evil responsibility this reasoning 
may be correct ; but to conclude the master of a house guilty of felony, ou 
the double presumption, first, that stolen goods found m the house were 
placed there by him or with his connivance, and secondly, that he was the 
thief who stole them, and there are nu corroborating circumstances, is cer- 
tainly treading on the very verge of artiticial conviction.” 

380. Whoever commits theft in any building, 
tent, or vessel, which building, tent, 
or vessel is used as a human dwelling, 
or for the custody of property, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and 


shall also be lable to fine. 


351. Whoever, being a clerk or servant, or be- 
ing employed in t acl 
Theft by clerk or pois P loy ed he Ai city ; of a 
servant of property Clerk or servant, commits theft in res- 
« F tee f » bd “ 7 . 
in possession of pect of any pyoperty in the possession 
of his master or employer, shall be 
punished with umprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 


382, Whoever commits theft, having made pre- 

Thett atter pre- paration for causing death or hurt or 
paration made for restraint, or fear of death or of hurt 
Pee dertotle oF Of restraint, to any person, in order 
committing of the to the committing of such theft, or in 
me order to the effecting of his escape af- 
ter the committing of such theft, or in order to the 
retaining of property taken by such theft, shall be 
punished with rigorous imprisonment for a term 
which may extend to ten years, and shall also be lia- 


ble to fine. 


Theft in dwelling 
house, &c. 


Ltlustrations. 


(a2) A commits theft on property in Z’s possession ; and, while com- 
mitting this theft, he has a loaded pistol under his garment, having 


et 
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provided this pistol for the purpose of hurting Z in case Z should resist, 
A has committed the offence defined in this Section. 

(6) A picks Z's pocket, having posted several of his companions near 
him, in order that they may restrain Z, if % should perceive what is 
passing and should resist, or should attempt to apprehend A. A has 
committed the offence defined in the Section. 


383. Whoever intentionally puts any person in 
fear of any injury to that person or to 
any other, and thereby dishonestly in- 
duces the person so put in fear to deliver to any per- 
son any property or valuable security, or anything 
signed or sealed which may be converted into a valu- 
able security, commits “ extortion.” 


ixtortion. 


Tlustrations. 


(2) A threatens to publish a defamatory libel concerning Z, unless 
7 gives him money. He thus mduces Z to give him money. A has 
committed extortion. 

(6) A threatens Z that he will keep Z’s child in wrongful confine- 
ment, unless Z will sign and deliver to A a promissory note binding Z 
to pay certain monies to A. Z signs and delivers the note. A has 
committed extortion. 

(‘) A threatens to send club-men to plough up Z’s field, urffess 7, 
will sign and deliver to B a bond binding Z under a penalty to deliver 
certain produce to B, and thereby induces Z to sign and deliver the 
bond, A has committed extortion. 

(dq) A, by putting Z in fear of grievous hurt, dishonestly induces Z 
to sign or affix his seal to a blank paper, and deliver itto A. Z signs 
and delivers the paper to A. Here, as the paper so signed may be con- 
verted into a valuoble security, A has cominitted extortion. 


384. Whoever commits extortion shall be punish- 
ed with imprisonment of either de- 


cet niahment for scription for a term which may extend 
to three years, or with fine, or with 
both. 


Extortion under certain circumstances will become robbery. (Post. 
s. 390.) The offence under this Code seems to include some cases 
which would have been treated as robbery under Enylish law, and 
others which would not have been punishable under the English law, 
though they would under the Scotch system. 


Under the English law the offence of robbery was equally complet- 
ed, although the actual delivery of the thing taken was the act of the 
party robbed, provided that delivgey.aroze from bis being put in fear. 
(Arch. 348.) But there were mf sorts of fear which the english law 
did not consider as sufficient to justify a person in yielding to; there- 
fore it was he'd that the fear of injury to character was not such an in- 
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timidation as would amount to robbery, waless in the single case of 
threatening to accuse of an mnnatural offence. (1 Russ. 864. 835.) 
The offence of Extortion under s. 388 scems to embrace two classes of 
cases, first, every threat of prospective injury, of whatever nature; and 
secondly, every threat of immediate injury, provided the injury appre- 
hended is not death, hurt, or wrongful restraint. 


Where the injury is prospective, the offence appears to be the same 
as that known to the Scotch Jaw under the name of Oppression. 
Mr. Alison in treating of robbery says, 

‘¢ But if the threat be of a future or contingent danger, and such as, by 
the interposition of the law, or by other means, may be averted, the crime 
is not to be considered as robbery, but as oppression, whichis a crime Si 
qeneris, of a very serious kind; more especially if in consequence of such 
threats, the money be delivered not immediately, bat ex intervallo, as by 
sending it by letter, placing it under a stone desigaen by the criminal, or the 


like. in such cases the crime is not considered robhery any more than if it 
»)»*> 


had been obtained under the terror of an mecudiary letter.” (Crim. L, 232.) 


T conceive that the offence will equally be extortion, though the mjury 
threntened is one which the party employing the menace would be 
justified in resorting to, provided the threat is used as a means of ob- 
aining an undue advantage. Tt is lawful to bring a criminal to jus- 
tice, or to expose a rogue, but it is extortion to wrmg from his fears of 
detention any profit which he wonld not otherwise be willing to bestow. 


Mabey &e. obtained by athreat of injury to property, will be extor- 
tion, whether the threat be of present or futnre injury, and whether 
there be an immediate power of carrying the threat into execution or 
not. (Arch. 350.) 


The act however uust be done dishonestly, (see s. 24) and therefore 
if a person bund fide believes himself to be entitled to the property in 
question, the crime will not have been coimpleted. 


385. Whoever, in order to the committing of ex- 
_ tortion, puts any person in fear or at- 
Putting person in . . 
fear of injury m tempts to put any person in fear of 
Prderto commtex- any injury, shall be punished with im- 
prisonment of either description for a 
term which may extend to two years, or with fine, 
or with both. 


386. Whoever commits extortion by putting any 

sctortion vy put. PeX80R in fear of death or of grievous 

tingaperson in fear hurt to that person or to any other, 

a Renal Sade shall be punished with imprisonment 

of either de@fription for a term which 

= extend to ten years, and shall also be lable 
to fine. ' 
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387. Whoever, in order to the committing of 
7 _ extortion, puts or attempts to put any 
co, utting person person in fear of death or of grievous 
anevous hurt, m hurt to that person or to any other, 
prderto commebes- shall be punished with imprisonment 
of either description for a term which 

may extend to seven years, and shall also be hable 


to fine. 


388. Whoever commits extortion by putting any 
person in fear of an accusation against 
jpxtortionby Wray that person or any other, of having 
offexce punishable committed or attempted to commit 
vier és AY offence punishable with death, or 
with transportation for life, or with 
imprisonment for a term which may cxtend to ten 
years, or of having attempted to mduce any other 
person to commit such offence, shall be punished 
with imprisonment of either description for a term 
which may extend to ten years, and shall also be 
liable to fine ; and if the offence be one punishable 
under Section 377, may be punished with transpor- 
tation for life. 
389. Whoever, in order to the committing of ex- 
_ tortion, puts or attempts to put any 
eee ation PeTson in fear of an accusation against 
of offence, m order that person or any other, of having 
to commné exter committed or attempted to commit, an 
offence punishable with death or with 
transportation for life, or with linprisonment for a 
term: which may extend to ten years, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to ten years, and shall also be 
liable to fine ; and if the offence be punishable under 
Section 377, may be punished with transportation 


for life. 
OF ROBBERY AND DACOITY. 


39). In all robbery there is either 


Robbery ; ; 
theft or extortion. 
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Theft is “ robbery,” if, in order to the committing 
of the theft, or in committing the 
theft, or in carrying away or at- 
tempting to carry away property 
obtained by the theft, the offender, for that end, 
voluntarily causes or attempts to cause to any person 
death or hurt or wrongfulrestraint, or fear of instant 
death orof instanthurt or of instant wrongful restraint. 


Extortion is “ robbery,” if the offender, at the time 
of committing the extortion, is in the 
presence of the person putin fear, and 
commits the extortion by putting that 
person in fear of instant death, of instant hurt, or of 
instant wrongful restraint to that person or to some 
other person, and, by so putting in fear, induces the 
person so put in fear then and there to deliver up the 
thing extorted. 


When theft is rob- 
bery. 


When Extortion 
is robbery. 


Explanation.—The offender 1s said to be present 
if he 1s sufficiently near to put the other person in 
fear of instant death, of imstant hurt, or of instant 
wrongful restraint. 

Ilustrations, 


(a) A holds Z down, and fraudulently takes Z’s money and jewels 
from Z’s clothes, without Z’s consent. Here A has comunitted theft, 
and, in order tothe comiutting of that theft, has voluntarily caused 
wrongful restraint to Z. A has therefore committed robbery. 

(6) A meets Z on the high road, shows a pistol, and demands Z’s 

urse. Z, in consequence, surrenders his purse. Here A has extorted 
the purse from Z by putting him in fear of instant hurt, and being at 
the time of committing the extortion in his presence. A has therefore 
committed robbery. 

(ce) A meets Zand Z’s child on the high road. A takes the child, 
and threatens to fling it down a precipice, unless Z delivers his purse. 
Z, in consequence, delivers his purse, Here A has extorted the purse 
from Z, by causing Z to be in fear of instant hurt to the child who is 
there present. <A has therefore committed robbery on Z. 

(7) A obtains property from Z by saying—“ Your child is in the 
hands of my gang, and will be put to death unless you send us ten 
thousand Rupees.” This is extortion, and punishable as such ; but it 
is not robbery, unless Z is put in fear of the instant death of his child. 


Robbery as defined in s. 390 eonsists of a completed theft, ora 
completed extortion, with some additional circumstances. Every case 
which is robbery under this section would have been robbery under 
English law, but the converse does not appear to be true. The defi- 
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nition of robbery under both English and Seotch law was a theft by 
violence or putting in fear. (Arch. 348. Alison Cr. L. 227.) There- 
fore it was held to be robbery in one case, where it appeared that the 
prisoner snatched at a sword while it was hanging at a Gentleman’s 
side, whereupon the latter instantly laid tight hold of the scabbard, 
whieh caused a struggle between them, in which the prisoner got pos- 
session of the sword, aud took # away. (1 Russ. 875.) But under the 
above section the violence must amount to a causing, or attempting to 
cause death, or hurt, (sec s. 319) or wrongful restraint, (see s. 339) or 
the fear of such. Apprehension of injury to property, or character 
will not amount to robbery, though it will be Extortion under s. 383. 
Where the property is forcibly taken away from the owner under the 
above circumstances, the offence will be theft turned into robbery. 
Where however the owner is prevailed upon himself to surrender his 
property, then it will be the crime of extortion aggravated into robbery. 
In no case will the offence of robbery have been committcd, where the 
article is taken away by a sudden snatch, although it be violently 
wrested from the possession, if no attempts have been made to subdue 
the strength, or overawe the will. (Ahson Cr. TL. 236.) And so it 
was held in three cases in Mngland, in one of which the hat and wig 
of a gentleman were snatched from his head in the street ; in another, 
an umbrella was suddenly snatched out of the hand of a woman as 
she was walking along; and ina third, a watch was picked, with 
considerable force, out of a watch pocket. (1 Russ. 587.) 


In order to constitute robbery, there must be an act of theft or ex- 
tortion completed, and therefore the accused must have had such a 
possession of the property as would constitute the above crimes ; but 
amerely momentary possession is sufficient, and the crime is completed 
though the property is given back immediately. Hence in one case 
where 

‘It was found that the prisoner stopped the prosecutor as be was carry- 
ing a feather bed on his shuulders, and told him to lay 1t down, or he wo 
shoot him. The prosecutor Jaid the bed on the ground ; but before the E | 
soner could take it up so as to remove it from the spot where it lay, he was 


apprehended. The Judges were of opinion that the offence was not com- 
pleted, and he was discharged.” (1 Leach. 822.) 


Of course in a similar case under the present Code he could be con- 
verted of an attempt to rob under s, 511. 

“Soif A, without drawing his weapon, requires B to deliver his purse, 
who does deliver it, and A finding but two shillings in it, gives it him 
again, this is a taking by robbery. Butif A have his purse tied to his 
es B assaults him to rob him, and in struggling the girdle breaks, 

d the purse falls to the ground, this is no robbery, becuuse no taking.” 
(1. Hale 533.) 


As in the case of theft or extortion, so in the compound crime of 
robbery, the act must be done «lishonestly ; (see s. 24) and therefore 
if a person bond fide believing that property in the personal posses- 
sion of another belongs to himself, takes that property away from such 
person With menaces and violence, this is not robbery; and it isa 
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question of fact, whether the prisoner did or did not act under such 
bon fide belief. (1 Russ. 872.) 


391. When five or more persons conjointly com- 
mit or attempt to commit a robbery, 
or where the whole number of persons 
conjointly committing or attempting to commit a 
robbery, and persons present and aiding such com- 
mission or attempt, amount to five or more, every 
person so committing, attempting, or aiding, is said 
to commit ‘‘ dacoity.” 


Dacoity. 


392. Whoever commits robbery shall be punished 
with rigorous nuprisonment for a term 
which may extend to ten years, and 
shall also be hable to fine ; and if the 
robbery be committed on the. highway between sunset 
and sunrise, the nuprisonment may be extended to 
fourteen years. 


Punishment for 
robbery. 


393. Whoever attempts to commit robbery 
shall be punished with rigorous im- 
uit rebhay.  Prisonment for a term which may 
extend to seven years, and shall 

also be liable to fine. 


394. If any person, In committing or in at- 
Woluntantycaus. Lempting to comuut robbery, volunta- 
ing hurt m com- rily causes hurt, such person, and any 
matting robbery. other person, jointly concerned in 
committing or attempting to commit such robbery, 
shall be punished with transportation for life, or with 
rigorous imprisonment for a term which may extend 


to ten years, and shall also be liable to fine. 


395. Whoever commits dacoity shall be punishe@l 
with transportation for life, or with 
rigorous imprisonment for a term 
which may extend to ten years, and 
shall also be lable to tine. 


Punishment for 
dacoity. 


396. If any one of five or more persons, who are 
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conjointly comnutting dacoity, com- 
wits murder in so committing dacoity, 
every one of those persons shall be 
punished with death, or transportation for life, or 
riyorous imprisonment for a term which may extend 
to ten years, and shall also be lable to fine. 


Dacoity with mur- 
der. 


397. If, at the time of committing robbery or 
dacoity, the offender uses any deadly 
Robbery or da- : 
coity, with attemps Weapon, or causes gricvous hurt to any 
to cane oe o person, or attempts to cause death or 
PMeVOUS TLD. . . 
: grievous hurt to any person, the im- 
prisonment with which such offender shall be punish- 
ed shall not be less than seven years. 


398. If, at the time of attempting to commit 
robbery or dacoity, the offender is 

Sree armed with any deadly weapon, the 
evity when agned Imprisonment with which such otfend- 
with deadly Wea: or shall be punished shall not be less 


pon, 
than seven years. 


399. Whoever makes any preparation for com- 

Making prepara Witting dacoity, shall be punished 
tion to commit da- with 1igorous Imprisonmeut for a 
eee term which may extend to ten years, 
and shall also be lable to fine. 


400. Whoever, at any time after the passing of 
Punishment for this Act, shall belong to a gang of 
belongingto a gang persons associated for the purpose of 
eres habitually committing dacoity, shall 
be punished with transportation for life, or with 
rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 


401. Whoever, at any time after the passing of 
Punishment for *HiS Act,shall belong to any wandering 
belonging to a oY Other, gang of persons associated for 
wandering gang of the purpose of habitually committing 
theft or robbery, and not being a gang 

of thugs or dacoits, shall be punished with mgorous 
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imprisonment for a term which may extend to seven 
years, and shall also be liable to fine. 


402. Whoever, at any time after the passing of 
Assembling for this Act, shall be one of five or more 
purpose of commit- persons assembled for the purpose of 
eee A committing dacoity, shall be punished 
with rigorous imprisonment for a term which may 
extendgto seven years, and shall also be liable to fine. 


OF CRIMINAL MISAPPROPRIATION OF PROPERTY. 


403. Whoever dishonestly misappropriates or 

Dishonest misap. CONVerts to his own use any moveable 
propriation of pro- property, shall be punished with im- 
vee prisonment of either description for a 
terin which may extend to two years, or with fine, or 
with both. 


Hlustrations. 


(2) A takes property belonging to Z out of Z’s possession, in good 
faith believing, at the time when he takes it, that the property belongs 
to himself. A is not gulty of theft ; but if A, after discovering his mis- 
take, dishonestly appropriates the property to los own use, he 1s guilty 
of an offence under this Section. 

(6) A, bemg on friendly terms with Z, goes into 7’s hbrary in Z's 
absence, and takes away a book without 7’s express consent. Here, if 
A was under the impression that he had Z’s implied consent to take the 
book for the purpose of reading it, A has not committed theft. But if 
A afterwards sells the book for his own benefit, he is guilty of an of: 
fenwe under this Section. 

(’) A and B being joint owners of a horse, A takes the horse out of 
b's possession, intending to use it. Here, as A has a right to use the 
horse, he does not dishonestly misappropriate it But if A sells the 
horse and appropriates the whole proceeds to his own use, he is guilty 
of an offence under this Section. 


Explanation 1. A dishonest misappropriation for 
a time only is a misappropriation within the meaning 
of this Section. 
MMlustrution. 


A finds a Government promissory note belonging to Z, bearing a 
blank endorsement. A, knowing that the note belongs to Z, pledges 
it with a banker as a security for a loan, intendimg at a future time to 
restore it to Z. A has committed an offence under this Section. 


Explanation 2. A: person who finds property not 
in the possession of any other person, and takes such 
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‘ 

property for the purpose of protecting it for, or of 
restoring it to, the owner, does not take or misappro- 
priate it dishonestly, and is not guilty of an offence ; 
but he is guilty of the offence above defined, if he 
appropriates it to his own use, when he knows or has 
the means of discovering the owner, or before he has 
used reasonable means to discover and give notice to 
the owner, and has kept the property a reasonable 
time to enable the owner to claim it. 


What are reasonable means, or what is a reasonable 
time in such a case, is a question of fact. 


‘ ]t is not necessary that the finder should know 
who is the owner of the property, or that any parti- 
cular person is the owner of it: it is sufficient if, at 
the time-of appropriating it, he does not believe it to 
be lis own property, or i good faith believe that the 
real owner caunot be found. 


Itustrations. 


(4) A finds a Rupee on the Iigh read, not knowing to whom the 
Rupee belongs. A picks up the Kupec, Here A has not comuitted 
the offence detined in this Section. 

(>) A finds a letter on the road, containmg a bank note, From the 
direction and contents of the letter he learus to whom the note belongs. 
He appropriates the note He is guilty of an offence under this Section, 

(c) A finds a cheque payable to bearer, He can form no conjecture 
as to the person who has lost the cheque. But the mune of the person, 
who has drawn the cheque, appears. A kuows that this person can 
direct hin to the person in whose favor the cheque was drawn, A ap- 
propriates the cheque without attempting to discover the owner, He 
1s guilty of an offence under this Section. 

(4) A sees Z drop his purse with inoney in it. A picks up the purse 
with the intention of restoring 1t to Z, but afterwards appropriates it to 
his own use, A has committed au offence under this Section. 

((} A finds a purse with money, not knowing to whom it belongs ; 
he afterwards discovers that it belongs to Z, aud appropriates it to his 
own use, A is guilty of an offence under this Section. 

(f) A finds a valuable ring, not knowing to whoin it belongs, A 
sells it immediately without attempting to discover the owner, A is 
guilty of an offence under this Section. 


This section is intended to provide for certain acts which would not 
be criminal under other heads. Theft involves an act criminal at the mo- 
ment it first took place ; it also involves taking a thing out of the pos- 
session of the owner. Criminal misappropriation takes place when the 
possession has been rightfully come = but where by a subsequent 


change of intention, or from the knowledge of some new fact, with 
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whieh the party was not previously acquainted, the retaining becomes 
wrongful and fraudulent. Criminal breach of trust can only exist 
where some relation of trust exists between the parties, but under the 
present head, all that is necessary is, that the prisoner should convert 
to his own use property which he knows is not his own, not believ- 
ing himself to be authorised todo so. Cheating, like theft, presup- 
poses a fraudulent intention at the time the possession of the property 
was charged, which, as we have seen, is not an ingredient in the present 
offence. 


404. Whoever dishonestly miyappropriates orcon- 

Dishonest misap. Verts to his own use property, know- 
propriation of pro- ing that such property was in the pos- 
. ee session of a deceased person at the 
ene time of that person’s decease, and has 
aii not since been in the possession, of any 
person legally entitled to such possession shall be 
punished with imprisonment of either description for 
a term which may extend to three years, and shall 
also be lable to fine ; and if the offender at the time 
of such person’s decease was employed by him as a 
clerk or servant, the imprisonment may extend to 
seven years, 

Hlustration, ‘ 


Z dies in possession of furniture and money. His servant A, before 
the moucy comes into the possession of any person entitled to such 
possession, dishonestly misappropriates it. A has comnutted the of- 
fence defined in this Section. 


OF CRIMINAL BREACH OF TRUST. 


405. Whoever, being in any manner entrusted 
with property, or with any dominion 
over property, dishonestly misappro- 
priates or converts to his own use that 
property, or dishonestly uses or disposes of that pro- 
perty in violation of any direction of law prescribing 
the mode im which such trust is to be discharged, or 
of any legal contract, express or implied, which he 
has made touching the discharge of such trust, or 
wilfully suffers any other person so to do, commits 
“criminal breach of trust.” 


Wlustrations, 


Criminal breach 
of trust. 


(7) A being executor to Uie will of a deceased person, dishonestly 
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disobevs the law which directs him to divide the effects according to 
the will, aud appropriates them to his own use. A has comunitted cri- 
tninal breach of trust. 

(bh) A ix a warchouse-keeper. Z, going on a journey, entrusts his 
furiture to A, under a contract that it shall be returned on payment 
of a stipulated sum for warehouse room, A dishenestly sells the goods, 
A has committed croninal breach of trust. 

() A, resning m Calcutta, is agent for Z residing at Dellu, There 
is an express or Hnphled contract between A and Z that all sums rennt- 
ted by Zto Ashall be invested by A according to Z’s direction, 4 
renuts a lac of Rupees to A, with directions to A to invest the same m9 
Company's paper. A dishonestly disobeys the directions, and employs 
the money in his own business, A has committed criminal breach of 
trust, 

?, Butif A, inthe last iinstration, not dishonestly but mi good 
faith, beheving that it will be more for Z's advantage to hold) shares im 
the Bank of Bengal, disobeys Zs directions, and buys sharesin the Bank 
of Bengal for Z. instead of buying Company’s paper, here, though @ 
should suffer loss, and sheuld be eutitled to bring a eiil action agaist 
A on account of that loss, yet A, not having acted dishonestly, has net 
commnutted ermninal breach of trust, 

(*) A, a revenue officer, ms entrusted with public money, and is 
either directed by law, or bound by a contract, express or nuphed. with 
the Government, to pay ito a certain treasury all the public money 
which he holds. A dishonestly appropriates the money. A has curm- 
mitted cripiual breach of trust, 

(f) A, a carner, is— entrusted by % with property to be varried by 
land or by water, A dishonestly uiisappropriates the property. A has 
commntted crmiimal breach of trust. 


406. Whoever comimits croninal breach of trust 
Pumshment for Shall be punished with imprisonment 
erimmal Dreach of of cither description for a term which 
trust. = 53 , “iy 
may extend to three years, or with 

fine, or with both. 


The two ingredients in the offence of Criminal Breach of Trust are 
first an original trust, and seeondly, a dishonest misapplication of the 
trust property. 


A trust has been defined by Lord Coke, as “a confidence reposed 
in some other.” (Cited Lewin. Trusts, 15) therefore where there 1s 
no original confidence there is no trust, and a misappropriation, if 
punishable at all, will be so under s. 403. 

‘Ibis a contidence repoxed in some other ; notin some other than the 
author of the trust, for a person may convert hunself into a trustee, but 


in some other than the cex/ul que trust, or object of the trust ; for aman 
cannut be said to hold upon trust for himself.” (Lewin, Ibid.) 


In general there can be no doubt either as to the existence of the 
trust or the criminal character of the act by which that trust 1s violat- 
ed. Where a clerk intercepts the money he has received on its way 
to bis master, where a banker sells the securities he has taken into 
deposit from his customer, where a guardian applies to his own use the 

29 
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rents he has collected for his ward, the ouly difficulty is to prove the 
fact. Sometimes, however, trusts are created silently, by mere im- 
plication of law, and without even the knowledge of th: trustee, so 
that it may be quite a discovery to him when he first learns that he 
is atrnstee. Sometimes too the trust is voluntarily created by the 
trustee, and he may fairly think that it is not binding on him anv longer 
than he chooses to submit to it. In either of these cases an undoubted 
breach of trust may aris?, though it would bs very unfair to treat the 
mnatter as a criminal offence. 


Tn some cases a trust is raised by implication of law in consequence 
of facts arising after the date of the original transaction. For instance, 
the endorsee of a bill of exchange is entitled to sue all the parties to, 
the bill on his own account, and without any trast for any other person. 
But if he were paid the amount of the bill by the drawer, this would 
not bar him in his action against the acceptor, though any sun whic! 
he night receive from the acceptor would be held by him as trustee 
for the drawer who had made the payment. (Jones v. Broadhurst 9 
C. 3B. 174, 185.) Again a trust 1s sometimes implied from a con- 
structive knowledge of facts, of which the trustee is in reality wholly 
ignorant. Jor instanee, if an estate is bound by a mortgage, a charge 
for the benefit of children, a lien for the purchase money, or the like, 
and is transferred without any consideration, then the alienee will be 
bound by the trust, ‘ whether he hac notice of it or not; for though 
he had no actual notice, yet the Court will imply it against him where 
he paid no consideration.” (Lewin. ‘Lrusts, 724.) And although a 
purchaser for valuable consideration will only be bound where be has 
had notice of the trust, still Equity assumes that he has had notice, 
if he has been made acqiainted with soincthing which ought to have led 
him to search for an instrument, in which the trust was mentioned ([bid 
22+.) Lastly, even with full knowledge of all the facts, it is often a very 
difficult question to decide, whether there is a trust or an absolute gift. 
For instance, where property 1s given to a person by words which would 
convey an absolute interest, but phrases are added expressive of a wish, 
hope, or entreaty that the property may be applied in a particular way, 
it is frequently a very mice matter to decide whether such phrases 
ereate a binding trust, or may be disregarded altogether. (Lewin, 
Trusts, 167.) 


T conceive that no universal rule ean be laid down, as to whether 
the breach of an implied trust is criminally mdictable. Every case 
will in my opinion resolve itself into a question of fact ; did the party 
know that he was in fact holding the property under a trust, and did 
he wilfully violate that trust, intending thereby to defraud. 


The second point which I suggested above, related to cases where 
a person had by his own act made himself a trustee for some one else. 
Where this was done for a valuable consideration, as for instance, where 
an insolvent debtor undertook to continue his trade for the benefit of 
his creditors, and to render them an account of his profits, any wilful 
violation of the trust would be as clearly criminal, as if they had put 
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him into their own business as agent. But it might be different 
where the trust was a voluntary one. Equity will not compel any one 
to make himselfa trustee for another without consideration for so do- 
ing, but where he has folly completed the creation of the trust, then it 
treats the property as actually changed. A» Lord Eldon said in such 
a case, 

“Ttisclear that this Court will not assist a volunteer ; yet (the act és 
rampleted, though veluntay, the Court will act upun it. Tt has been de- 
euled, that, vo. an agreenent to transfer Stoc!: this Court will not inter- 
ose : Dat Uf the perty has declared himself to be the trustee of the Stock, 
if becomes the property of the cestul que trust without inore, and the Court 
will acé upoa it.” (cited Lewin, Trusts, $3.) 


On the other hand in another case Sir J. Wigram laid down the law 
With greater canuion, saying ; 

In the case of a formal declaration by the legal or even beneficial 
owner of property, declaring hunself in terms the trustec of that property 
for a volunteer, the Court nueht not be bound to look beyond the mere de- 
clarauon. Tt the owner of property having the legal imtere:t in limsell, 
were to execute an istrument by which he declared himself a trustee for 
another, and head discloscd that dostrament to the cesta que trust, and 
afterwards acted upon ut, thet might perhaps be suficient.” (cited [bul. 86.) 


1 conceive that the principle laid down by Sir J. Wigram is the only 
one that could be safely acted upon im criminal cases. Suppose a 
merchant intending to provide for his infant child were to direct his 
banker to open an aceount in the mune of the child, and to transfee a 
portion of his funds into that account. This would according to de- 
cided eases amount to an executed trust. But b conecive that no in- 
dictiment could be maintamed against him, if he got that aecount. can- 
celled ina few days after, in order to apply the money to his own use 
upon some sudden pressure. Of course itimight be very different, where 
the trust had been communicated to the party intended to be bene- 
fited, so as to lead him to aet upon the belief that the property was 
his own. There again it would be tmpossible to lay down any general 
rule, Perhaps the nearest. approach to sneha rule would b+ to say, 
that where a perty violates a trust to which he has voluntarily sub- 
jected himself, the circumstances inust be such as to disclose a moral 
as weil as a legal fraud. 


The general evidence of an embezzlement consists in proof of the re- 
ecipt of money, which is not accounted for, or whose revvipt is demed. 
Under the former Act 13 of 1850, s. 11 proof of a gross defici- 
ency i the accounts of any trustee or public servant was held to be 
evidence of the offence charged, until explained. But of course no 
crime would have been committed where the trustee took the money, 
bond fide believing that he was entitled to it, or intending really to 
advance the interests of the party entitled, and supposing that his act 


would be ratified when known. 
a 


407. Whoever, being entrusted with property as 
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Criminal breach @ Carrier, wharfinger, or warehouse- 
of trust by carrier, keeper, commits criminal breach of 
oe trust in respect of such property, shall 
be punished with imprisonment of either description 
for aterm which may extend to seven years, and 
shall also be liable to fine. 


408. Whoever, being a clerk or servant, or em- 

Criminal breach Ployed as a clerk or servant, and be- 
of trust by aclerk Ing in any manner entrusted in such 
ee capacity with property, or with any 
dominion over property, commits criminal breach of 
trust in respect of that property, shall be punished 
with imprisonment of either description for a term 


which may extend to seven years, and shall also be 
liable to fine. 


409. Whoever, being in any manner entrusted 
— with property, or with any domimion 
een reach over property, in his capacity of a pub- 
servantorbyBank- lic servant or in the way of Ins busi- 
ai “ness as a banker, merchant, factor, 
broker, attorney, or agent, commits 

crininal breach of trust in respect of that property, 
shall be punished with transportation for life, or with 
imprisonment of either description for a tern whiel: 
nee extend to ten years, and shall also be hable to 

ne. 


OF THE RECEIVING OF STOLEN PROPERTY. 


410. Property the possession whereof has been 
transferred by theft, or by extortion, 
or by robbery, and property which has 
been criminally misappropriated, or in respect of 
which the offence of criminal breach of trust has been 
committed, 1s designated as “stolen property.” But 
if such property subsequently comes into the posses- 
sion of a person legally entitled to the possession 
thereof, it then ceages to be stolen property. 


Stolen property. 


411. Whoever dishonestly receives or retains any 
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Dishonestly re. Stolen property, knowing or having 
ceiving stolen pro- reason to believe the same to be stolen 
Pee y, Shall b ished with 1 

property, shall be punished with mm- 
prisonment of either description for a term which 
may extend to three years, or with fine, or with 
both. 


In indictments under this section, the first requisite will be to show 
that the property was © stolen,” within the terms of s. 410. This 
must be proved by exactly the same evidence as would be requisite 
if the principal offender were on his trial. Nor can the conviction of 
such principal be used against the receinveras evidence of the erime 
having been committed, for he was no party to it, and had no power 
to cross-examine the witnesses, (1. Russ. 43) and it would still be 
perfectly competent to him to prove the umocence of the convicted thief. 
(Fost. 365) And so 

‘* Where two persons were indicted together, one for stealing and the 
other for recetying, and the principal pleaded guilty, Wood B, refused to 


allow the plea of guilty to establsh the fact of the stealing by the prneipal 
as against the receiver.” (1 Ruas, £3.) 


Not only must it be shown that the property was originally “ stoleu 
property,” but also that it continued in that state at the tune of the 
receipt. Tn one ease, goods had been stolen, and when the thief was 
detected they were taken from him, and then restored by the owner's 
eonsent, that he might sell them to a person who had been in the 
habit of buying his booty. When the latter was indieted as a receiver, 
it was held that he could not be convicted, inasmuch as at the time of 
the receipt the goods were not stolen goods. (Arch. 367, and see 
Mad. Ir. U. 238 of 1851.) 


So also, the goods received must be the identical goods which were 
stolen, and not something for which they had been sold or exchanged. 
Where A stole six notes for £100, and changed them ito notes for 
£20, some of which he gave to B, it was ruled that B could not be 
convicted of recenving, as he had not reecived the uotes which were 
stolen. (Arch. 367.) 

Again there must be a reecipt of the goods. This is m general 
sufficiently proved by showing that they are in the possession of the 
accused. But this cannot be laid down as a universal rule. Tt would 
always be open to him to show that he was not aware of their beng 
there, or that the place of their dgposit was one to which others had 
as free access as himself. (Sce. Ante p. 34.) And though there be 
proof of a criminal intent to receive, anda knowledge that the goods 
were stolen, if the excdusive possession still remain in the thief, a con- 
viction for receiving cannot be sustained. (Arch 366) For instance, 
if a jeweller were apprehended in the act of bargaining with a thief for 
a stolen watch, the offence would not be complete till the purchase was 
concluded. But where the-prisoner has received the property knowing 
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it to be stolen, whether for the purpose of assisting the thief, or for the 
purpose of concealment, it is equally a crime, although he gains no 
profit or advantage by the receipt. (2 Russ. 247) 


To the same effect is the following ruling of the Court of N. A. 


‘¢ A conviction of receipt of stulen property can only he sustained where 
there is proof of the personal possession of such property by a prisoner, as 
by having the property 10 lis own hands under his personal charge, or with- 
in his house, with Ins consent, and with a knowledge on his part of its 
having been obtained by theft or robbery. When proof of personal posses- 
sion in seine of these modes is wanting, there way be ground for a convic- 
tion of bemg accessary after the fact to a theft or robbery, but not for that 
of the receipt or possession of plundered property.” (3 M. Dig. 113, § 62) 


Lastly, and chiefly, a guilty knowledge must be shown. Mere recent 
possession of the stolen property 1s not alone sufficient, as such pos- 
session (where It proves any thing) is evidence of stealing and not of 
receiving. (2 Russ 247, See Ante p. 213.) ‘This knowledge may be 
proved by the evidence of the prineipal felon, produced as a witness for 
the crown, (his confession would not be any evidenee, Arch. 202,) or 
circumstantially, as by showing that the defendant bought them very 
much winder their value, or denied bemg in possession of them, or the 
hke. So also instanees of reeeiving other goods, stolen from the same 
person, by the same thicf are admissible, as it 1s very unlikely 
that a succession of such transactions could be carried on without 
suspicion being raised. (Arch. 367.) But this latter sort of proof" 
ix not to be extended. Accordingly where evidence was offered 
that the prisoner had received different articles, stolen from dif- 
ferent owners, at different thnes, by different thieves, it: was decided 
that it was not acdinissible. The presumption would be too weak to 
be of any value ; probably evidence of the same sort mizht he ad- 
dueed avainst every tradesman who purchases second hand goods. 
(Arch. 183.) 

‘* Rvery person who receives any chattel, money, valuable security, or 
other property whatsoever, knowing the same to have been feloniously or 
unlawfully stolen, taken, obtained or converted, whether charged as an ac- 
cessory atter the fact to the felony, or with a substantive felony, or with a 
nustiemeanor only, may be dealt with, indicted, and panished im any place 
in wlich he shall have, or shall have had, any sach property in lias posses- 
sion, or in any place, in which the party guilty of the prinei:pal telony or 


misdemeanor may by Luw be tried, or in the place where he actually received 
such property.” (Act XVI of 1851.) 


Stolen property, recovered and produced before the Magistrates, Crimi- 
nal or Sessions Judges, may be restored to the lawful owners. (Reg, VII. 
of 1802, § 39, cl. 3.) The enactmeyt for the Supreme Courts contains 
a limitation to the effect, “ that if it shall appear before any award 
or order made, that any valuable security shall have been dond fide 
paid or discharged by some person or bedy corporate liable to the 
payment thereof, or being a negotiable instrument shall have been 
bon@ fide taken or received by transfer or delivery, by some person or 
body corporate, for a just and valuable consideration, without any 
notice or without any reasonable cause to sespect that the same had by 
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any felony or misdemeanor heen stolen, taken, obtained or converted as 
aforesaid, in such case the court shall not award or order the restitution 
of such security. (9 Geo. 1V. ¢. 74, § 110.) This statute is of course 
not binding upon Mofussil Courts, but its provisions are so obviously 
equitable, that they would probably take it as their guide, especially 
since Reg. VET of 1802, ouly provides that property may de restored, 
not that it shall de, as digerted by the Enghsh Act. 

The above enactments refer to property stolen under the narrower 
acceptution of the word which formerly prevailed, viz. property whieh 
had been the subject of larceny. But the same principle would [have 
no doubt be extended to any property of veh its owner was deprived 
by anact which made it “ stolen property. 

Under*the law both of England and Scotland, 


‘A wife cannot be indicted for receiving or conecaling the stolen goods 
bFought am by her husband, unless she make a trade of the ermue. and has 
taken a part in disproving of the stelern yoods.” (Alison Crim. 335. Rew. v. 
Wardroper 29 L. J. M. C. 116.) 

There is nothing in this Code to protect the wife under such eireum- 
stances, (see ante p. 32) but T conceive it would require verv strong 
evidence of actual participation in the erme to render a conviction 
against the wife satisfactory, since her subordinate position tn the house 
mukes the mere presence of the goods no evidence whatever against ber. 


412. Whoever dishonestly receives or retains 
any stolen property, the possession 
gel whereof he knows or has reasen to 
stolen in the com- believe to have been transierred by 
ae ofadacor the commission of dacoity, or disho- 
, nestly receives from a person whom 

he knows or has reason to believe to belong, or to 
have belonged to a gang of dacoits, property which 
he knows or has reason to believe to have been 
stolen, shall be punished with transportation for life, 
or with rigorous imprisonment for a term which may 
extend to ten years, and shall also be liable to fine. 


413. Whoever habitually receives or deals in 

Halutually deal. Property which he knows or has reason 
ing in stolen pro- to believe to be stolen property, shall 
bag be punished with transportation for 
life, or with imprisonment of either description fora 
term which may extend to ten years, and shall also 
be liable to fine. 
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lt is difficult to say what sort of evidence will be admissible, and 
sufficient, to procure a conviction under this Section. At the very 
least two acts of receiving or dealing in stolen property must be proved 
or presumed, And these acts must be at some little distance of time, 
otherwise they could not be taken as establishing an habit. Where a 
man had been several times actually convicted, this would of course be 
sufficient, and the previous convictions wayld be the best evidence 
against him, since having been hinself a party, he could not dispute 
them. Previous convictions nec not be proved by production of the 
record. It is sufficient if the‘Tact be certified by the clerk of the Court, . 
or other officer having thg custody of the records of the Court where 
the conviction took placellfor his Deputy. (Act XV of 1852, s. 9.) 
Where there have been no convictions, the acts which are relied on as 
evidencing a habit must in general be proved, jast a3 if each were 
the subject of a separate indictment. Sometimes this might not be 
ubsolutely necessary. If it could be shown that a man kept a shop 
which was frequented by persons who were, and who must have been 
kuown by him to be thieves; if the nature of the goods which he 
purchased, the price which he paid, the precautions with which the 
voods were bought, kept or disposed of; the contrivances employed in 
the premises for concealment, for rapid ex, and for preventing en- 
trance, and other simular circumstances gave strong evidence of the 
weneral nature of the trade pursued, even a single mstance of receiving 
brought home for the first tune mieht be sufficient te warrant a con- 
viction. But it would always be necessary to watch such es idence 
very narrowly. 

‘414. Whoever voluntarily assists in concealing or 

Assistmgin con. Gisposing of or making away with 
cealment of stolen property which he knows or has 1ea- 
property. son to believe to be stolen property, 
shall be punished with imprisonment of either des- 
cription for aterm which may extend to three years, 
or with fine, or with both. 


1 unagine that this section is intended to apply to cases where there 
has not been such a possession as would support an indictment against 
the party, asa receiver, under s. 411. Where there has been such a 
possession the offence of receiving will be complete, 

‘« Even though the goods be retained for the shortest time, or though the 


object be not permanent possession, but temporary concealinent.”  (Aliyon 
Crim. L, 333.) 


OF CHEATING. 
415. Whoever, by deceiving any person, fraudu- 


lently ordishonestly inducesthe person 


heating. : : 
: so deceived to deliver any property to 


CHEATING, 200 


any person, or to consent that any person shall retain 
any property, or intentionally induces the person sv 
deceived to do or omit to do any thing which he 
would not do or omit if he were not so deceived, and 
which act or omission causes or is likely to cause da- 
inage or harm to that person in body, mind, reputa- 
tion, or property, Is said to “ cheat.” 

Beplanation. A dishonest concealment of facts is 
a deception within the meaning of this Section. 

LMustratrons, 


(7) A, by falsely pretending to bein the Civil Service, intentionally 
deceives Z, and thus dishonestly maduces Z to let iim have on credit 
gods for which he does not mean to pay. A cheats 

ib) A, by putting a counterfeit mark on an article intentionally de- 
eaves Z ito a behef that this article was nade by a certam celebrated 
mnanufactiver, and thus dishonestly induces Z to buy and pay for the 
article, A cheats. 

ie) A, By exhibiting to Za false sample of an article, imtentionally 
deceives Z into beheving that the article corresponds with the sample, 
and thereby dishonestly mduces Z tu buy and pay for the article. 
A cheate, 

wf) A, by tendermg in pasmentforan article, a bill on a house with 
wlich A keeps no money, and by which A eapects that the bill will be 
dishonored, mtentionally deceives Z, aud thereby dishonestly maduces 
7, to deliver the article, intending not to pay for it A cheats. 

@) A, by pledging as diarnonds articles which he knows are not dia- 
monds, intentionally deceives Z, aud thereby cishonestly mduces Z to 
lend money. A cheats, 

(f) Aantentioually deceives Z nto a belfef that A> means to repay 
any money that Z may lend to him, and thereby dushonestly mdu- 
ves Z to lend hin money, A not mitendimg to repay rt. A cheats 

(yy) Aauntentionally deceives Zito a belief that A ineans to deliver 
to 4a certain quantity of mdigo plant which he goo not intend todeli- 
ver, and thereby dishonestly induces Z to advancé monucy upon the faith 
of such delivery, A cheats; butaf A, at the time of obtaming the 
money, intends to deliver the indigo plant, and afterwards breaks his 
contract and does net deliver it, he does not cheat, but is hable only 
to a civil action for breach of contract. 

(#) A intentionally deceives Z into abclief that A has perforined A's 
part of a vontract male with Z, which he has not performed, and there- 
by dishonestly induces Z to pay money. A cheats. 

“G) A sells and conveys an estate toB. A knowing that in conse- 
quence of such sale he has no right to the property, sells or mortgages 
the same to Z without disclosing the fact of the previous side and con- 
veyauce to B, aud receives the purchase or mortgage money from Z. 
A cheats. 


e e ° 5 
416. A person is said to “ cheat by personation,’ 


if he cheats by pretending to be some 


Cheat by person- 2 ae 
foe other person, or by knowingly substi- 
30 
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tuting one person for another, or representing that 
he or any other person is a person other than he or 
such other person really is. 


Explanation. The offence is committed whether 
the individual personated is a real or imaginary 
person. 


Tllustrations. 


(a) A cheats by pretending to be a certain rich banker of the same 
name, <A cheats by personation., 


(b) A cheats by pretending to be B, a person who is deceased, A 
cheats by personation,. 


417. Whoever cheats shall be punished with im- 

. prisonment of either description for a 

ne nment for term which may extend to une year, 
: or with fine, or with both. 


* 

[t may be laid down as a general rule, that wherever a person frau- 
dulently represents as an exiséing fact, that which is not an existing 
fact, and so gets money, &e., that constitutes the offence of cheating. 
(Arch. 848.) Where the foreman of a manufactory, who wag i the 
habit of receiving from his master money to pay the workmen, obtain- 
ed from him, by means of false written accounts of the wages earned 
by the men, more than the men had earned, or he had paid them, the 
Judges held it to be within the Act. They said that all cases where the 
false pretence creates the crcdit are within the Statute; and here the 
defendant would not have‘obtained the excess above what was really 
duc to the workinen, were it not for the false account he had delivered 
to his master. (Arch. 389.) And ma very sinntar case in Madras the 
prisoner was convicted, where it appeared that he had obtamed mouey 
fiom his employers, the Railway Company, by furnishing pay abstracts 
which contamed the names of a number of fictitious coohes, and draw- 
ing wages on their account. (Reg. v. Longhurst 4th Sessions, 1858.) 
So, obtaining money by false statements of the name aud eireumstan- 
ces of the defendant or any other person, ina begying letter, is a 
criminal offence. (Arch. 339.) 


Under the English law a false statement as to a future fact did not 
constitute the offence of cheating. ‘Therefore, a pretence that the party 
would do an act which he did not mean to do, as for instance a pre- 
tence that he would pay for goods on delivery, was not indictable. 
(Arch. 392.) And so it was laid down in Scotland that, ‘the most 
extensive fraud committed by merely ordering goods on credit, and 
not paying for them, without any false representation, “did not fall 
under this species of crime.’ (Alison. Crim. L. 362) ‘This is not 
the case under the present Code, as appear from illustrations (/) and 
(7) in both of which a false pretence as to an intention is held to con- 


™~ 
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stitute the crime. This may create a great deal of difficulty. Wherever 
a contract is entered into, each party leads the other to believe that he 
intends to perform his own part. If he subsequently fails, there will 
hegothing to prevent an indictment being laid under this section, and 
th®only question will be, whether at the time of making the contract 
he intended to carry it out In my opinion, the only safe rule to lay 
down will be, that mere breach of contract is not even primd facie evi- 
dence of an original fraudulent intention. Tt will he upon the prose- 
eution to establish this intention affirmatively, as for instance, in the 
ease of a borrower, that he was hopelessly insolvent when he contract- 
ed the loan ; in the case of a contract to deliver goods, that the per- 
son never had the means to deliver them, and never took any steps to 
procure them. It must be recollected, that where an act is in itself 
innocent, but may become unlawful by being done with a particular 
intention, or under particular circumstances, the presumption of inno- 
eonee prevails, till the facts which destroy it are proved. (See ante 
pp. 49, 96.) 


A very common difficulty that arises on indictments for cheating 15 
where the false statement is made in the progress of a sale. Sellers 
are so apt to ascribe an extravagant value, and fictitions qualities to 
their own wares, that almost every purchase might form the subject 
of an indictment, uf praises of an article, which turn out to be false, 
cowd be charged as a erune. On the other hand if a man gets my 
money by professing to give me one article, when he really gives nic 
another, as im the case of the wooden nutmegs which Yankee pedlars 
are said to vend, this is as hemous a fraud as any which we have men- 
tioned. The difficulty is to draw the line. This will be best done 
by a few examples of both sorts of cases. 


Inthe Qneen y. Sherwood, (26 L. J. M.C. 81) the prisoner 
navi contracted to scl the prosceutrix a load of coals at Td. per 
Cwt. delivered to her a load of coals which he knew weighed only 14 
Cwt , but which he stated to her contained 18 Cwt., and he produced 
a ticket showing such to be the weight, which he said he had himself 
made out when the coal was weighed. She thereupon paid nm the 
price as for 18 Cwt., which was 2s. 4d, more than was due, Cockburn 
C. J. said, 

‘‘That representation as to the excess of 4 Cwt. is equivalent to his sell- 
ing 4 Cwt. of coals, when there were no coals at all, as in the case put 
during the argument of a mau selling coals, said to be in a covered wagyon, 
when in fact there were no coals there. In my opinion the prisoner was 


properly convicted.” (This case over-rules the conthectimy decision in Reg. 
vy. Reed, Arch. 390.) 


In the Queen v. Roebuck a party obtained an advance of money 
from a pawn broker on a chain, which he pretended to be silver, but 
which he knew not to be silver but of an inferior metal. Ice was con- 
victed. Lord Campbell, C. J. said, 

‘¢ The chain not being silver, and not being the article which it was re 


presented to be, the case comes clearly upon principle within the Act of Par- 
hament respecting false pretences. It 1s like the case where a man passes 
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a flash note asa real note. There is, as here, some little valuc in the article 
given, but no real value.” (25 L. J. M. C. 101.) 


And a similar decision was given, where the prisoner by falsely 
pretending to the prosecutor that he had built a house on certain lags, 
and by depositing with the prosecutor the lease of the land as a s€u- 
rity, induced the prosecutor to advance him money. (Reg. v. Bur- 
gon, 25 L. J. M. C. 105.) 


Jn all these cases the party cheated did not get the thing which he 
expected, nor even a thing of the same sort. It was different in two other 
cases, Which run very close to each other. In the Queen vy. Abbott, 
(1 Den. C. C. 273) the prisoner had induced the prosecutor to buy a 
cheese, pretending that the good tasters which he produced were part 
of it, when in fact the cheese was of very inferior quality. ‘The con- 
viction was decided to be good by all the Judges upon consideration, 
and was afiinned in the two cases last cited. On the other hand, 
where the prisoner induced a pawn broker to advance him money upon 
some spoons, which he presented as silver-plated spoons, which had 
ag much silver on them as ‘‘ Elkington’s A,” (a known class of plated 
spoon) and that the foundations were of the best material ; the spoons 
were plated with silver, but were, to the prisoner’s knowledge, of very 
inferior quality, and not worth the money advanced upon them ;— it 
was held that the conviction was bad. Lord Campbell, C. J. said, 

‘‘ Were the statement made by the prisoner resolves itself into a mere re- 
presentation of the quality of the things sold. We must also bear in mind 
that the articles sold were of the species which they were represeuted to be, 
because they were spoons with silver on them, and the purchaser obtained 
those spoons, though the quality was not’ what 1t was represented to be. 


Now 1¢ seems that it never could have been the intention of the leeislature 
to make it an indictable offence for the seller to cxaggerate the quality of 


the goods he was selling, any more than it would be an indictable otfe 
for the purchaser during the bargain to depreciate their quality, and 
dhat they were not equal to what they really were, and so to induce ¢ 


ler to part with the goods at a lower price.” 


And as Cockbum, C. J. remarked, 


“‘ Had the prisoner represented these spoons as Elkington's manufacture, 
when in point of fact they were not, and he knew 1t, 1t would have been an 
entirely different thing But here, by way of vaunting the thing he is sell- 
ing, the prisoner represents the spoons as equalin quahty toa particular 
manufacture. That makes all the difference between this case and the 
cases referred to.” 






- 


Lastly we may quote the observations of Erle J. who said, 


* Looking at all the cases we have been considering, those that have been 
the subject of the greatest comment seem to me to fall within the principle, 
that where the substance of the contract is falsely represented, and by reason 
of that the money is obtained, the indictment is guod. Where the ring was 
sold, as in the Queen v. Ball, and the chain, asin the Queen v. Roebuck, it 
was to be a silver rmg and a silver chain. Silver was of the substance of the 
contract. In the Queen v. Abbott the substance of that contract was not 
cheese of any quality, buta cheese of the particular quality shown by the 
taster. In the Queen v. Kenrick, the fact that brought that case within 
the definition was, that the man asserted thatthe horses had been the property 
of a lady, deceased, were now the property of her sister, and had never 
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belonged to a horse dealer, and were qwet to drive. The purchaser wanted 
the horses for a lady of his family, and the essence of that contract was, 
that they were horses which had been the property of a lady who had driven 
them. I was a false assertion of an existing fact. ‘Chis appears to me not 
to be a right conviction, because itis not an affirming of a definite triable 
fact to say that the goods are equal to Elkington's A, but the affirmation 1s 
ot what 15 mere matter of opinion, and falls within the category of wnirue 
praise of the article intended to be bought.” (Reg. v. Bryan, 26 L. J. M. 
Cc, S4.) 


It is not necessary that the pretence should be in words ; the con- 
duct and acts of the party will be sufficient: without any verbal repre- 
sentation. Thus, ifa party obtain goods from another, upon giving 
him in payment his cheque upon a banker, with whom in fact he has 
no account, this is a false pretence within the meaning of the act. And 
similarly where a man assumed the name of another, to whom money 
Was required to be paid by genuine instrument. So, where a person 
at Oxtord, who was not a inember of the university, went, for the pur- 
pose of fraudulently obtaining credit, wearing a commoner’s gown and 
cap, and obtained goods, this was held a sufficient false pretence, though 
nothing passed in words. (Arch 3891, 312.) 

Again, the money must have been obtained by means of the false 
pretence. And therefore, as laid down above by Erle J, the state- 
nent must be as to something which is of the substance of the con- 
(raet. 5 for if it were a mere unimportant and irrelevant assertion, it 
could not be assumed that it had been an operating inducement. So 
also the statement must have been believed, otherwise it clearly could 
not have had any weight with the party to whom it was addressed In 
a recent cause it appeared that the prisoner had knowingly over-stated 
the amount of work he had done, with a view to get more than his 
proper amount of wages, The prosecutor paid hin the money, know- 
ing his statement to be untruc. On appeal Cockbarn, C. J. said, 

“ The conviction cannot be supported. Here the prosecutor knew that 
the pretence was false. The question in this case 1s, what 1s the motive 
operating on the mind of the prosecutor to induce lim to make this pay- 
ment? If it is a belief im the prisoner's false statement, the offence of ob- 
taining money under false protcenccs 15 made out ; hut it is not so, if, as in 


this case, the motive be a mere desire to entrap the prisoner without such 
Velie” (Reg. v. Mills 26, L. J, M. C. 79.) 


Lastly, the false pretence must be used with a view to defraud. This 
will in general be assumed from the fact that a fraud was effected. On 
the other hand, a case imight be imagined where it could be shown 
that the party merely intended a practical joke, or had some collateral 
object in view, but no intention of cheating any one. In one case the 
following curious state of facts appeared, The proscentor owed the 
prisoner» master a sum of money, of which the lattcr could not obtain 
payment, and the prisoner, in order to secure to his master the means 
of paying himself, had gone to the prosecutor’s wife in his absence, and 
_ told her that his master had bought of her husband two sacks of malt, 
and had sent him to fetch them awav, upon which she delivered them: 
up Coleridge J, told the Jury, — 


“ Although primd facie every one must be taken to have intended the 
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natural consequence of his own act, yet if, in this case, you are satisfied 
that the prisoner did not intend to defraud the prosecutor, but only to 
put itin his master’s power to compel him to pay a just cebt, if will be 
vour duty to tind him not guilty. Itis not sufficient that the prisoner 
knowingly stated that which was false, and thereby obtained the malt. 
You must be satisfied that the prisoner at the time intended to defraud the 
prosecutor.” (2 Russ. 312.) 


This dictum was a good deal relied on in a recent cage at Madras, 
the Queen v. Longhurst, alluded to before. (p. 234.) There the pri- 
soner had confessed the fact that he had introduced an overcharge for 
coolies, and obtained money thereby. IIe attempted however to set 
up as a defence, that he had paid certain money out of his own pocket 
on a contract for goods supplied to the Railway Company —that 
through a mistake in his accounts he had omitted to charge it at the 
proper time, and that afterwards, being afraid of incurrmg blame for 
this irregularity, he had adopted this indirect way of reimbursing him- 
self. Ience no fraud was practised upon his employers, the only re- 
sult of the false pretence being, that they had paid moncy for one thing 
which was really due for another. Bittleston J, refused to reecive the 
evidenee, on the ground that it could form no defence. On the above 
ease being cited, he distinguished it on two grounds. First, that in 
the ease quoted, the debt was admitted to be a just one, whereas here 
it had never been even brought to the knowledge of the Railway Com- 
pany. Secondly, that in the former case it did not appear that the 
prisoner ever intended to deprive the owner permanently of his malt, 
hut merely to detain it temporarily, as a means of putting the screw 
upon him, to make him pay. (Reg. v. Longhurst 4th Sessions 1858.) 
‘The latter, 1 conceived to be the true ground. 


t 


In avery recent case the defendant was indicted for obtaining a 
carriage from the prosecutor by a false pretence. [le adnntted the fact, 
but said that the prosecutor owed him money, and that he got the 
carriage in order to compel payment. Bittleston J. in charging the 
wury, sud, 

‘*T advise you not to convict unless you are satisfied that the prisoner 
obtained the opens intending absolutely to apply it to his own use. Hf 
you think he did not obtain it with the intention of keeping it, but of put- 
ting a screw upon the prosecutor to make him pay tle money due by him, 
then I think he is not guilty of the offence. The prosecutor admits that 
there was a debt due, and there is evidence of an arbitration hetween thei 
as tou a money dispute. Tf you think 1t was merely a trick resorted to for 
the purpose of pressure, then I recommend you to acquit. It is. very 
dangerous to convict upon a criminal charge, where the caye comes merely 


to a matter of civil dipute.” (Reg. v. Sheik Ahmed. 4th Sessions, 186u. 
Madras.) 


418. Whoever cheats with the knowledge that 

— he is likely thereby to cause wrongful 
nogeiné ¥"2 loss to a person whose interest in the 
knowledge — that . ; : 
wrongful loss may trarfsaction to which the cheating re- 


be thereby caused : 
toa person whose lates, he was bound, cither by law, or 
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interest the offen. by a legal contract, to protect, shall be 
ac S ¢ ° . a ‘ » 
protect. punished with imprisonment of either 

description for a term which may ex- 
tend to threc years, or with fine, or with both. 


This section would gpply to cases of cheating by a guardian, trustee, soli 
,citor, oragent, by the Manager of a Hindoo tamily, or the Karnaven of a 
tarwaad in Malabar. 
419. Whoever cheats by personation shall be 
Punwhment for PUBshed with imprisonment of cither 
cheating by person- Clescription for a term which may 
ae extend to three years, or with fine, 
or with both. 
-420. Whoever cheats and thereby dishonestly 
Cheating anddis. duces the person deceived to deliver 
honestly mducmg @LY property to any person, or to make, 
a also of me alter, or destroy the whole or any 
- partot a valuable security, or anything 
wiich 1s signed or sealed, and which is capable of 
being converted into a valuable security, shall be 
punished with imprisonment of cith ry description for 
a term which may extend to seven years, and_ shall 
also be hable to tine. 


OF FRAUDULENT DEEDS AND DISPOSITIONS OF PROPERTY. 


421. Whoever dishonestly or fraudulently re- 
Dishonest or fran. MOVES, conceals, or delivers to any 
dulent removal or person, or transfers or causes to be 
rae pe transferred to any person, without 
chstribution among adequate consideration, any property, 
Sree intending thereby to prevent, or know- 
ing it to be likely that he will thereby prevent, the dis- 
tribution of that property according to law among his 
creditors or the creditors of any other person, shall 
be punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both, 


422. Whoever dishonestly or fraudulently pre- 

vents any debt or demand due to him- 
Dishonestly or , : 

fraudulently’ pre Self or to any other person from being 
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venting from being made available according to law for 

made available for : ; = 

us creditorsadeht Payment of his debts or the debts of 

or demand due to such other person, shall be punished 
with unprisonment of either descrip- 

tion for a term which may extend tg two years, or 

with fine, or with both. 


It is difficult to see the distinction between these sections and ss. 
206, 209. (See Ante. p. 120.) The words in s. 206 which refer to the 
© distribution of property according to law among creditors,” seem to 
relate to the procedure in dnsolyency, which is the only case in which 
property is so distributed ‘Their effect inay be to render criminal 
what is known in Bankruptey by the term fraudulent preference. The 
policy of the Bankrupt and Insolvent laws is to insure to every creditor 
q proportional share of his debtors estate. ‘Therefore 

Any conveyance to a creditor by a trader, of lis whole property, or of 
the whole with an exception merely nominal, in consideration of a byzone 
and pre-existing dehé, though not fraudulent under the statute of Elizabeth, 
(see ante. p. 121) 1s fraudulent under the bankrupt act, and an act of bank- 
ruptey. Anda transfer by a trader of part of his property to a ereditor, 
in consideration of a bygone and pre-existing debt, though not traudulent 
within the statute of Hhizabeth, is frandulent, and an act of bankruptcy, if 
made voluntarily, and in contemplation of bankruptcy ; or if it otherwise 
have the effect of defeating or delaying creditors.” (1 Son G. C. 16) 


423, Whoever dishonestly or fraudulently signs, 
YY pe et BY my i ‘ 
Dishonest or frau. Cxccutes, or becomes a party to any 
dulent eaecution of deed or instrument which purports to 
eee trawscr transfer or subject to any charge any 
statement of consi- property, or any interest therem, and 
Sees which contains any false statement re- 
lating to the consideration for such transfer or charge, 
or relating to the person or persons for whose use or 
benefit it is really intended to operate, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to two years, or with fine, 
or with both. 

Two ingredients are required to make up the offence in this section. 
First a fraudulent intention, and secondly a false statement as to the 
consideration for the document or the person in whose favor it is to 
operate. The mere fact that an assignment has been taken in the 
name of a person not really interested, will not be sufficient. Such 
transactions, known in Bengal as Benamee transactions (see 6. M. J, 
A. 53) have nothing necessarily fraudulent. But if a debtor were to 
purchase an estate in the name of another, for the purpose of sluelding 
it froin his ercditors ; or if the manager of a Hindu famuy, assigning 
the family property without any necessity, were to insert in the deed a _ 
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statement, that the assignment was made to pay the government dues, 
or to discharge an ancestral debt, this would be such a fraudulent false- 
hood as would bring his act within s. 423. 


424. Whoever dishonestly or fraudulently conceals 
or removes any property of hinself 
Dishonest or frau- : 
dulent removal or OF any other person, or dishonestly 
oo ofpro- or fraudulently assists in the conceal- 
ment or removal thereof, or cmpeecsin | 
releases any demand or claim to which he is entitled, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or 
with fine, or with both. 

Such acts as the removal by a tenant of his furniture or crops, to 
avoid a distress for rent; or a release of a debt by one of several exe- 
cutors, patiners, or joint-creditors, to the injury of the others, and 
without their consent, would come within this section. 


OF MISCIIIEF. 


425. Whoever, with intent to cause, or knowing 
thathe islikely tocause, wrongful loss or 
damage to the public or to any person, 
causes the destruction of any property, or any such 
change in any property or im the situation thereof as 
destroys or diminishes its value or utility or affects it 
injuriously, commits “ mischicf.” 


Mischief. 


Eaplanation 1. Jt1is not essential to the offence 
of mischief that the offender should intend to cause 
loss or damage to the owner of the property injured 
or destroyed. It is sufficient if he intends to cause, 
or knows that he is likely to cause, wrongful loss or 
damage to any person by injuring any property, 
whether it belongs to that person or not. 


Fucplanation 2. Mischief may be committed by 


an act attecting property belonging to the person who 


commits the act, or to that person and others jointly. 


Lllustrations. 


(4) A von burns a valuable security belonging to Z, intending 
to cause wrongful loss to Z. A has conumitted mischief. 
(6) A introduces water into an ice house belonging to Z, and thus 
3l 
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causes the ice to melt, intending wrongful loss to Z. A has committed 
mischief. 

() A voluntarily throws into a river a ring belonging to Z, with the 
intention of thereby causing wrongful loss to Z. A has commutted 
mischief 

(dq) A, knowing that his effects are about to be taken in execution in 
order to satisfy a debt due from him to Z, destroys those effects, with 
the intention of thereby preventing Z from obtaining satisfaction of the 
debt, and of thus causiug damage to Z. A has committed mischief. 

(e) A, having insured a ship, voluntarily causes the same to be cast 
way, With the intention of causing damage to the underwriters. A has 
eommitted mischief. 

(f) A causes a ship to be cast away, intending thereby to cause da- 
mage to Z, who has lent money on bottomry on the ship. A has com- 
mitted mischief. ¥ 

(g) A, having joint property with Z in a horse, shoots the horse, in- 
tending thereby to cause wrongful loss to Z. A has committed mischief. 

(4) A causes cattle to enter upon a ficld belonging to Z, intending to 
cause and knowing that he 1s likely to cause damage to Z’s crop. A 
has commutted mischief, 


426. Whoever commits mischief shall be punished 
Paonisheanent for with imprisonment of either deserip- 
committing mis- tion for a term which may extend to 
oe three months, or with fine, or with both. 


427, Whoever commits mischief and thereby 
causes loss or damage to the amount 
eel thereby Of fifty Rupees or upwards, shall 
causing damage to be punished with imprisonment of 
eas f° either description for a term which 
may extend to two years, or with 


fine, or with both. 


498, Whoever commits mischief by killing, poison- 

settee ing, maiming, or rendering useless, 

ing or maimingany @NY animal or animals of the value of 

piss ere os ten ee or upwards, shall be 

punished with imprisonment of either 

description for a term which may extend to two years, 
or with fine, or with both. 


429. Whoever commits mischief by killing, 
oning Mine i i 

secs = ning, maiming, or rendering use 
ing or maimingeat- less, any clephant, camel, horse, mule, 
lle, &e., oranyani- buffalo, bull, cow, or ox, whatever 


mal of the value of 
50 Rupees, may be the value thereof, or any other 
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animal of the value of fifty Rupees or upwards, shall 
be punished with imprisonment of either description 
for a term which may extend to five yearagor with 
fine, or with both. 


430. Whoever commits mischief by doing any 
act. which causes or which he knows 
iets nar rigs tO be likely to cause a diminution of 
tion or by wrong- the supply of water for agricultural 
fully diverting Wa urposes, or for food or drink for hu- 
man beings or for animals which are 

property, or for cleanliness, or for carrying on any 
manufacture, shall be punished with imprisonment 
of cither description for a term which may extend to 


five years, or with fine, or with both. 


431. Whoever commits mischief by doing any 
Mischief by injury @¢b which renders or which he knows 
to public road, to be likely to render any public 
bridge, orriver. road, bridge, navigable river, or navi- 
gable channel natural or artificial, impassable or less 
safe for travelling or conveying property, shall be 
punished with imprisonment of cither description for 
a term which may extend to five years, or with fine, 
or with both. 


432. Whoever commits mischief by doing any act 
—_ which causes or which he knows to be 
se eanigted te likely to cause an imundation or an 
obstruction to pub- obstruction to any public drainage at- 
ait eis tended with injury or dainage, shall be 
punished with imprisonment of either 

description for a term which may extend to five years 


or with fine, or with both. 


433. Whoever commits mischief by destroying 
Mischief by de. OT Moving any light-house or other 


stroying or moving heht used as a sea-mark, or any sea- 


or rendering less : 
weftl alighthouse Mark or buoy or other thing placed as 


or sea-mark, or by a guide for navigators, or by any act 
exhibiting —_ false la : 
lights, which renders any such light-house, 
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sea-mark, buoy, or other such thing as aforesaid less 
useful as a guide for navigators, shall be punished 
with imprisonment of either description for a term 
which Ky extend to seven years, or with fine, or with 
both. 
434. Whoever commits mischief by destroying 
— or moving any land-mark fixed by the 
Peerage ay ce authority of a public servant, or by 
&e. a land-mark any act which renders such land-mark 
ana puble Jess useful as such, shall be punished 
with imprisonment of either descrip- 
tion for a term which may extend to one year, or 
with fine, or with both. 





435. Whoever commits mischief by fire or any 
bas explosive substance, intending to cause 
Mischief by fire : : tas o : 
or explosive sub. or knowing it to be likely that he will 
stance with intent ; Gees : ag 
to cause damage to thereby cause damage to any proper 
amount of 100 Ru- ty to the amount of one hundred Ru- 
ee pees or upwards, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
hable to fine. 


436. Whoever commits mischief by fire or any 
_ explosive substance, intending to cause 
oe fie or knowing it to be likely that he will 
stance with intent thereby cause the destruction of any 
to destroy a house, yilding which is ordinarily used as a 
place of worship or as a human dwelling 

or as a place for the custody of property, shall be 
punished with imprisonment of either description for 


a term which may cxtend to ten years, and shall also 
be liable to fine. 


437. Whoever commits mischief to any decked 
se leo vessel or any vessel of a burden of 
ischief with in- ae ae : : 
tent to destroy or tWenty tons or upwards, intending to 
makeunsafedecked destroy or render unsafe or knowing 
vessel or a vessel 


of 20tons burden, 1+ to be likely that he will thereby 
destroy or render unsafe, that vessel, 
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shall be punished with imprisonment of either des- 
cription for a term which may extend to ten years, 
and shall also be lable to fine. 


438. Whoever commits or attempts to commit, 


Panishinont for by fire or any explosive substance, 
tho: Tunchicf es such mischief as is described in the 
: : the las ° é ; 
Section when com. Last preceding Section, shal] be punish- 
mitted by fireorany ed with transportation for life, or with 
explosivesubstance. - 5 os Sar i 

lnprisonment of cither description for 
a term which may cxtend to ten years, and shall also 
be liable to fine. 


- 439. Whoever intentionally runs any vessel 

Danishment for 2ereund or ashore, intending to com- 
intentionally run. nut theft of any property contained 
ning Fewel aground therein or to dishonestly mnisappropri- 
tent to commit ate any such property, or with intent 
ee that such theft or misappropriation of 

: PPro] 

~property may be committed, shall be punished with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be lable to 
fine. 


440. Whoever commits mischief, having made 
sroparation for causing to any person 
Mischief commit- ae: oe te 
ted after prepara. Geath or hurt or wrongful restraint, 
tion made for caus- oy foar of death or of hurt or of wrong- 
ing death orhurt. ; = 
ful restraint, shall be punished with 
imprisonment of either deseription for a term which 
may extend to five years, and shall also be hable to 
fine. 


OF ORIMINAL TRESPASS. 


441. Whoever enters into or upcn property in 
the possession of another, with intent 
to commit an offence or to intimidate, 
insult, or annoy any person in possession of such 
property ; or having lawfully entered into or upon 
such property, unlawfully remains there with intent 
thereby to intimidate, insult, or annoy any such per- 


Criminal trespass, 
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son, or with intent to commit an offence, is said to 
commit criminal trespass. 


This section is singularly vague. Suppose a person goes to pay a visit 
to a friend, in order to retail a piece of scandal, which would come 
under the section as to Defamation, is this Criminal Trespass ?  Ac- 
cording to the definition it is, for he enters into property which is in 
the possession of another, with intent to,commit an offence. Again, 
if a thief goes to the house of a Receiver, for the purpose of parting 
with his booty, and does so; here he is committing an offence, namely 
abetting the crime of the Receiver, but is he also committing a Crimi- 
nal Trespass? I conceive that the section must be limited to cascs 
where the entry is in itself part of the unlawful act, and is, either ex- 
pressly or iinpliedly, against the will of the owner of the property. 
Vor instance, suppose a man were to go upon the premises of another 
with intent to steal his money, to abduct his daughter, to lame his 
horse, or the like, here the entry would be inseparably connected with 
the offence aimed at, and would be against the will of the owner. 
And so, according to English law, where an entry upon property was 
pring facie legal, hy virtue of an authority given by law, but that 
authority was abused, the party became a trespasser a4 initio. There- 
fore if a man were to enter a hotel, as he has a perfect right to do, 
and then proceeded to break the chairs, or to beat the landlord, this 
would make his original entry unlawfal and himself a trespasser. But 
where the original entry has been by the permission ot the owner of the 
property, there a subsequent wrongful act may becoine a separate of- 
fence but will not have the effect of converting the original entry 
into trespass. 

“ And the reason of this difference is, that in the oare of a general 
authority or licence of law, the law judges by the subsequent act yo anima, 
or to what intent he entered. But when the party gives an authority or 
heence himself to do anything, he cannot, forany subsequent cause, punish 


that which is done by his own authority or licence.” (Six Carpenters’ case 
18m. L, CU. 112.) 


Of course an authority to enter may be revoked, either expressly or 
by implication. No authority to remain can be assumed to last after 
the person who was authorised to enter for one purpose, proceeds to 
employ his opportunity in the commission of an offence for which he 
has not got the permission of the owner of the property, ‘Therefore if 
a guest were to proceed to pick the lock of his entertainer’s desk, for 
the purpose of taking his money, this would be an “ unlawful remaining 
in the house with intent to commit an offence,” and therefore would be 
 house-trespass.” But if he employed himself, in conjunction with the 
proprietor, in illicit coming, this would be indictable as a substantive 
offence, but the mere continuance in the house could not be called ‘ an 
unlawful remaining”’ in it, since of itself it was not unlawful. 


The words “ intimidate” and “ insult” refer of course to such 
criminal acts as are provided for by ss, 503, 504; the word “ annoy” 
is not defined in the Code. The expression by its own force merely 
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conveys the idea of a certain discomposing effect upon the mind, with- 
out any relation to the legality or otherwise of the discomposing cause. 
Nothing can be more annoying than to be repeatedly dunned for a debt 
which it is out of our power “to pay. The word here must however 
refer to acts of illegal annoyance, aud probably conveys no more than 
the two words which precede it. 


442, Whoever commits criminal trespass, by en- 
tering into or remaining in any build- 
ing, tent, or vessel used as a human 
dwelling, or any building used as a place for worship 
or as a place for the custody of property, 1s said to 
commit ‘“ house-trespass.” 


House-trespass. 


-Lxplanafion. The introduction of any part of the 
criminal trespasser’s body is entering sufficient to 
constitute house-trespass. 


** According to Englishlaw, an entry is complete, even where no part of the 
body has introduced, if avy instrument has been put inside for a crimmal 
purpose ; as, for instance, a hook inserted to draw out goods or a pistol to 
demand money. And the principle is obviously a sound one. (Arch, 407 
Alison. Crim 1, 289.) But if a man assault a house, or even break a hole 
in it, and before entry the owner fling his money to the thief, this would 
not constitute the offence of house-trespass.” (Arch, 408.) 


443. Whoever commits house-trespass, having 
taken precautions to conceal such 
house-trespass from some person who 
has a right to exclude or cject the 
trespasser from the building, tent, or vessel which is 
the subject of the trespass, is said to commit “ lurk- 
ing house-trespass.” 


Lurking house- 
trespass. 


444, Whocver commits lurking 
Lurking house- P aoe 
trespass by night, 20USC-trespass after sunset and before 
sunrise, is said to comnut “ lurking 
house-trespass by night.” 


445, +A person is said to commit “ house-break- 
ing,’ who commits house-trespass if 

House-breaking. 
he effects his entrance into the house 
or any part of it in any of the six ways hereinafter 
described ; or if, being in the house or any part of 
it for the — of committing an offence, or having 
committed an offence therein, he quits the house or 
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any part of itin any of such six ways, that is to 
say :— 


First. If he enters or quits through a passage 
made by himself, or by any abetter of the house- 
trespass, in order to the committing of the house- 
trespass. 


Secondly. If he enters or quits through any 
passage not intended by any person, other than him- 
self or an abetter of the offence, for human entrance ; 
or through any passage to which he has obtained 
access by scaling or climbing over any wall or 
building. 


Thirdly. Tf he enters or quits through any passage 
which he or any abctter of the house-trespass has 
opened, in order to the committing of the house- 
trespass, by any means by which that passage was 
not intended by the occupier of the house to be 
opened. 


Fourthly. Tf he enters or quits by opening any 
lock in order to the committing of the house-trespass, 
or in order to the quitting of the house after a house- 
trespass. 


Fifthly. Wf he effects lis cntrance or departure by 
using criminal force or committing an assault or by 
threatening any person with assault. 


The English law went even further than this, and held that it was a 
constructive breaking, where the offender, with criminal intent, obtained 
admission by some artifice or trick, for the purpose of effecting it. As 
for instance, ifn man knock at a door, and upon its being opened, 
rush in; or upon pretence of taking lodgings enter the house, and 
then fall upon the landlord and rob him; or procure a constable to 
gain admittance iu order to search for criminals, and then bind the 
constable, and rob the house ; all these cntries were held to amount to 
breaking, for the law will not suffer itself to be trifled with by such 
evasions, especially under the cloak of legal process. (Arch. 406.) 

Even ifa party has got admission into a house through an open door, 
it will still be house-breaking, should he afterwards break or unlock 
any inner door, for the purpose of entering any other room. But 
the mere breaking open of a box or chest would not constitute this 
offence, (Arch, £07) though it would be punishable under s. 461. 
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Suxthly. If he enters or quits by any passage 
which he knows to have been fastened against such 
entrance or departure, and to have been unfastened 
by himself or by an abettor of the house-trespass. 


Explanation. Any out-house or building occupied 
with a house and between which and such house 
there is an immediate internal communication, is 
part of the house within the meaning of this Section. 


dllustrations. 


‘a) A commits house-trespass by makmga hole through the wall 
of Zs house, and putting his hand through the aperture. This is 
house breaking 

h) A comnts house-trespass by creeping into a ship at a port-hole 
between decks. This is house-breaking 

(-) A cominits house-trespass by entering Z’s house through a win- 
dow — This 18 house-breaking 

‘d) A commits house-trespass by entering Z’s house through the 
door, having opened a door which was fastencd. This 1s house-breakine. 

ie) A commits house-trespass by eutering Z's house through the 
door, having lifted a latch by putting a wirethrough a hole in the door. 
This is house-breaking. 

(f) A finds the key of Z's house deor, which Z had lost, and com- 
inits house-trespass by entering Z’s house, having opened the door 
with that key. This is house-break tng. 

(y”) Gis standing in his door-way. A forves a passage by knocking 
4% down, and comiuts house-trespass by entering the house, This 1s 
house-breaking, 

(th) Z, the dvor-keeper of Y, is standing in Y's door-way, A comiuts 
house-trespass by entering the house, having deterred 4 from opposing 
him by threstenig to beat him. This is house-breaking, 


446. Whoevercommitshouse-breakine 
ps . ; (Yr ‘ . s Pa 
isan breaking after sunset and before sunrise, is said 

- to comunit, “house-breaking by night.” 


447. Whoever commits criminal trespass shall 
| be punished with imprisonment of 
Bee aaa either description for a term which 
may extend to three months, or with 
fine which may extend to five hundred Rupees, or 
with both. 

448. Whoever commits house-trespass shall be 
punished with imprisonment of either 
rer for description for a term which may ex- 
tend to one year, or with fine which 

may extend to one thousand Rupees, or with both. 
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449. Whoever commits house-trespass in order 
_ to the committing of any offence 
a pouse trespass in punishable with death, shall be punish- 
mission of an of- ed with transportation for life, or with 

fence punishable _.: ‘ : f 
with death, rigorous imprisonment for a term not 
exceeding ten years, and shall also be 

liable to fine. 


450. Whoever commits house-trespass in order to 

House-trespass in the committing of any offence punish- 

order to the com- able with transportation for lite, shall 

Pai Scalable be punished with imprisonment of 

with transportation either description for a term not ex- 

ceeding ten years, and shall also be 
liable to fine. 


451. Whoever commits house-trespass in order to 

a the committing of any offence punish- 
ouse-trespass in : , a 3 : ; 

daler to: dis com, able with imprisonment, shall be pun- 

es er ished with imprisonment of either 

withimpnsonment, description for a term which may ex- 

tend to two years, and shall also be 

liable to fine ; and if the offence intended to be com- 

mitted 1s theft, the term of the imprisonment may be 

extended to seven years. 


452. Whoever commits house-trespass, having 
made preparation for causing hurt to 
House-trespass af- ; : 
ter preparation @NY person, or for assaulting any per- 
made for causing gon, or for wrongfully restraining any 
hurt to any person. : oO . see 
person, or for putting any person in 
fear of hurt or of assault or of wrongful restraint, 
shall be punished with imprisonment of either des- 
cription for a term which may extend to seven years, 
and shall also be hable to fine. 


453. Whoever commits lurking house-trespass 

; or house-breaking shall be punished 
Punishment for . , ; ; ‘ 

lurking house-tres- with Imprisonment of either descrip- 

i ouse-break- tion for a term which may extend to 

: two years, and shallalsobe liabletofine. 


~ 


4354. 


Lurking house- 
trespass or house- 
breaking m order 
to the commission 
of anoffence punish- 
able with imprison- 
ment. 
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Whoever commits lurking house-trespass 


or house-breaking in order to the com- 
mitting of any offence punishable with 
hnprisonment, shall be punished with 
imprisonment of either description for 
a term which may extend to three 
years, aud shall also be liable to tine ; 


and if the offence intended to be committed is theft, 
the term of the imprisonment may be extended to 


ten years. 
45.3. 


Lurking house- 
trespass or house- 
breaking after pre- 
paration mide for 
causing hurt to any 
person. 


Whoever commits lurking house-trespass or 


house-breaking havi ing made prepara- 
tion for causmg hurt to any person, or 
for assaulting any person, or for wrong- 
fully restraining any person, or fox 
putting any person in fear of hurt or 


of assault or of wrongful restraint, shall be punished 
with imprisonment of either description for a term 
which may extend tv ten years, and shall also be 


hable to fine. 
456. 


Punishment for 
lurking house-tres- 
pas» orhouse- break - 
ing by mght. 


Whoever commits lurking house-trespass by 


night or house-breaking by night, shall 
be punished with unprisomnent of 
either description for a term which 
may extend to three years, and: shall 


also be hable to fine. 


457. 


Lurking _house- 
trespass or house- 
breaking by night, 
in order to the com- 
mission of anoffence 
punishable with 1m- 
prisonment, 


also be hable to fine ; 


Whoever comnts lurking house-trespass ty 


night or house- breaking by night, 

order to the committing of any iene 
punishable with imprisonment, shall 
be punished with imprisonment of 
either description for a term which 
may extend to five years, and shall 
and if the offence intended to 


be committed is theft, the term of the imprisonment 
may be extended to fourteen years. 


458. 


Whoever coramits lurking house-trespass by 
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Lurking houses Bight or house-breaking by night, 
betes ae ane having made preparation for causing 
. a4 nigh 2 . 
Aiea Sreparavion hurt to any person, or for assaulting 
made for causing any person, or for wrongfully restrain- 
hurt to any person. - ed . 
ing any person, or for putting any 
person in fear of hurt or of assault or of wrongful 
restramt, shall be punished with imprisonment of 
either description for a term which may extend to 


fourteen years, and shall also be liable to fine. 


459, Whoever, whilst committing lurking house- 

| trespass or house-breaking causes gric- 

ae, OM Vous hurt to any person, or attempts 

mitting lurking to cause death or grievous hurt to 

ste aL *"- any person, shall be punished with 

transportation for life, or imprison- 

ment of cither description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 


460. If, at the time of the committing of lurking 
" as house-trespass by night or house- 
fonetrnedin houre. DVeaking by night, any person guilty 
breaking, &e, to of such offence shall voluntarify cause 
he punishable for ; 
death, or gnevons OF attempt to cause death or oTlevous 
hurt caused by one Jyurt to any person, every person joint- 
of their number. ‘ ae 
ly concerned in committing such lurk- 
ing house-trespass by night or house-breaking by 
nivht, shall be punished with transportation for lite, 
or with imprisonment of either description for a terin 
which may extend to ten years, and shall also be h- 
able to fine. 


461. Whoever dishonestly or with intent to com- 

| mit mischief, breaks open or unfastens 
Je iis alied any closed receptacle which contains 
receptacle contain. or Which he believes to contain pro- 
get ates perty, shall be punished with impri- 
sonment of either description for a 

term which may extend to two years, or with fine, 


or with both. 
462. Whoever, being entrusted with any closed 


ah. 
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s * 6 Ld 
recoptacle which contains or which he 
believes to contain property, without 

4 ~ 


hav" ~ Paar te Oe POE Ace 4a Ft Nien tin id L. ~ ee 


Punishment for 
sainé offence when 
committed by per- 
son entrusted with 


custody. dishonestly, or with intent to commit 


mischief, breaks open or unfastens that 
receptacle, shall be punished with imprisonment of 
either description for a term which may extend tu 
three years, or with fine, or with both. 


CHAPTER XVIII. 


OF OFFENCES RELATING TO DOCU- 
MENTS AND TO TRADE OR PRO- 
PERTY-MARKS. 


463. Whoever makes any false document or part 
ofa document with intent to cause 
damage or injury to the public or to 
any person, or to support any clain or title, or to 
cause any person to part with property, or to enter 
into any express or implied contract, or with intent 
to commit fraud or that fraud may be committed, 
comnuts forgery. 


forgery. 


To constitute an iudictable offence, the act must be fraudwlent and 
injurious. Writing a spurions invitation to dinner might be vcry cul- 
pable as a hoax, but would not be a frand upon any one. It 1s not 
however required, in order to constitute in point of law an iuteut to 
defraud, that the person committing the offence showd have had pro- 
sent in his mind an intention to defraud a particular person, if the con- 
sequences of the act would necessarily, or possibly, be to defraud any 
person: but there must at all events be a possibility of some person 
being defrauded by the forgery. (Per Cresswell J. Reg. v. Marcus 2 
(. & kK. 356.) Inone case the facts were, that the prisoncr having 
fendered a security bond on plain paper, was directed to furmsh 
it on astamp. He then copied the bond, including the names of the 
Witnesses, on paper of the proper value, and got the surety to sign it 
with hisown hand. Held, that his copying the names of the witnesses, 
without any fraudulent intent, did not amount to forgery. (1 M. Dig. 
145 § 268.) 


Where several forge different parts of an instrument, all are guilty 
as principals. And so it is, where several concur in employing another 
to make a forged instrument, knowing its nature. (-\rch. 468.) 
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% 5 a 
Making s false 464. A person is said to make a. 
document. false document. 


First—_Who dishonestly or fraudulently makes, 
signs, seals, or executes a document or part of a do- 
cument, or makes any mark denoting the execution 
of a docament, with the intention of causing it to be 
believed that such document or part of a document 
was made, signed, sealed, or executed by or by the 
authority of a person by whom or by whose authority 
he knows that it was not made, signed, sealed, or ex- 
eguted, or at a time at which he knows that it was 
not made, signed, sealed, or executed ; or 

According to Scotch law, 


‘No point of law is better ostablished than that, how atfully or com- 
pletely soever the forgery may have been executed, it cannot be made the 
subject of tral or punishment, unless it is alyo uttered or put to ase” 
(Alison. Crim. L. 401 ) 

* But, while this is quite clear in the hand, it is not the less material to 
observe on the other, that the great danver of this crime has estabhshed a 
rigorous construction, in the matter of the uttering against the prisoner. 
It 1s sufticent, therefore, to complete the crime, if the forged instrument 
have been uttered, that is presented in payment or made the foundation of 
a claim, though no advantage whatever way gained from the act, nay, 
though it was challenged immediately as a forgery, and returned to the pri- 
soner.” (Alison, Crim, TL. 402.) 


It will be observed that the present Code says nothing about utter- 
ing or passing off. ‘The frauducent making is sufficient. A sound con- 
struction of the word “ fraudulent’? will probably effect all that is use- 
fal in the Scotch doctrine. {do not conceive that a man could ever 
be convicted of forgery, simply upon finding locked up in his desk a 
document bearing a fabricated signature. 11 might be that he never 
intended to use it, or that he intended to usc it in some future event 
which had never occurred, but as long as the document was designedly 
kept inoperative, the fabrication could not be sail to be fraudulent. 
No fraud can be said to have taken place, till the moment has arrived 
at which the document is allowed to have an injurious effect. So far 
the Scotch law seems to me to be sound. The error of the doctrine 
enunciated above, appears to lie in making a fresh act of the forger 
necessary, in order to complete his offence. Suppose that A is bound 
as surety to B for the debt of C. A anticipating the possibility of a 
default by C, opens the desk in which his bond is kept and substitutes 
another name for his own, This would clearly be forgery, even though 
C paid the debt next day, and the document was never required, for’ 
the fraud is accomplished the moment the document is so altered that 
it would be valueless, if wanted. But if instead of altering the surety 
bond, A had forged a release to himself from B, in order to have it 
ready in case he were sued upon his bond, and if this document were 


FORGERY. 255 


found in his possession after B ha discharged the debt, I conccive 
that no indictment for forgery could be maintained ; for in this case, 
no fraud whatever had been accomplished by the mere fabrication of 
the instrument. The fraud would only be completed when the instru- 
ment was made use of. In short the real test seems to me to be sup- 
plied by the English definition, that ‘a forgery is the fraudulent mak- 
ing or alteration of a writing ¢o the prejudice of another man’s right.” 
(2 Russ. 318.) It is evident that in the former case there was a right 
prejudiced, viz., the right to have a legal security in its original form ; 
in the latter case no right was prejudiced, till the forged release was 
produced. 


Secondly.— Who, without lawful authority, dishon- 
estly or fraudulently by cancellation or otherwise 
alters a document in any material part thereof, after 
it has been made or executed cither by himself or by 
any other person, whether such person be living or 
dead at the, time of such alteration ; or 

Not only thi@M@abrication and false making of the whole of a written 
instrument, but & fraudulent msertion, alteration, or erasure, even of a letter, 
im any material part of a true instrument, whereby a new operation 1s given 
to it, will amount to forgery; and this, although 1t be afterwards execu- 
ted by another person ignorant of the deceit. (2 Russ. 319.) And individuals 
falsifying their own book of accounts, and producing them 1m evidence before 


a Court of Justice, were held by the Bombay F. U. to have committed 
forgery. (38 M. Dig. 122 § 138.) 


The instrument must appear upon the face of it to have been macle 
to resemble a true instrimment of the denomination mentioned in the 
indictment, so as to be capable of deceiving persons using ordinary 
observation, according to their means of knowledge, although not per- 
haps those seicntifically acquainted with such instruments — For in- 
stance a lnlJ of exchange or a country bank note, which is incomplcte 
for want of a signature, is not the subject of an indictment for forgery. 
(Arch. 471.) Obviously not, for till signed it was merely a bit of un- 
meaning paper. Nor I conceive could a man be convicted for forgmg 
a Madras Bank note, if the instrament was printed on a piece of com- 
mon country paper, and wanted the effigy of Sir Thomas Munro, and 
the other well known characteristics of such notes. Such an instru- 
ment would not even purport to be a note of the Madras Bank. But 
where, upon an indictment for forging a bank note, there appeared to 
he no water mark in the forged néte, and the word ‘ pounds” was 
omitted in the body of it, the conviction was held good. (Ibid.) For 
such defects might well escape an unpractised cye. 


Thirdly.—Who dishonestly or fraudulently causes 
any person to sign, seal, execute, or alter a document, 
knowing that such person by reason of unsoundness 
of mind or intoxication cannot, or that by reason of 
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deception practised upon im he does not know the 
contents of the document or the nature of the alter- 
ation. 

Mlustrations. 


(a) A has a letter of credit upon B for Rupees 10,000, written by 7, 
A, in order to defraud B, adds a cypher to the 10,000, and makes the 
sum 100,000, intending that it may be believed by B that Z so wrote 
the letter. A has conimitted forgery. 

(6) A, without Z’s authority, affixes Z’s seal to a document purport- 
ing to be a conveyance of an estate from Zto A, with the intention 
of selling the estate to B, and thereby of obtaming from B the pur- 
chase money. A has committed forgery. 

(ec) A picks up a cheque ou a Banker signed by B, payable to bearer, 
but without any sum having been inserted in the cheque. A frauda- 
lently fills up the cheque by mserting the sum of ten thousand Rupees. 
A comnts forgery. 

(2) A leaves with B, his agent, a cheque on a Banker, signed by A, 
without inserting the sum payable, and authorizes Bto fill up the 
cheque by inserting a sum not exceeding ten thousand Rupees for the 
purpose of making certain payments. B frandulesii-hlls up the 
cheque by inserting the sum of twenty thousand Rupe B commits 
forgery. 

¢?’) Adraws a Dill of Exchange on hinself in the name of B with- 
out B’s authority, mtending to discount tas a genmme Bill with a 

daliker and intending to take up the Bill on its maturity. Here, as A 
draws the Bill with mtent to deceive the Banker by leading hun to 
suppose that he had the secunty of B, aud thereby tu discount the Bill, 
A is guilty of forgery. 

(f) Zs will contains these words—* I direct that all my remaiming 
property be equally divided between A, B, and ©.” A dishonestly 
seratches oat B’s name, mtending that 1t may be beheved that the 
whole was left to hnnself and C, A has committed forgery. 

(7) A cudorses a Government Promissory Note and makes it pav- 
able to Z, or his order, by writing on the Bill the words “ Pay to Z, or 
bis order” and signing the endorsement, B dishonestly erases the words 
«pay to Zor his order” and thereby converts the special endorsement 
mito a blank endorsement. 2B commuts forgery. 

(A) A sells and conveys an estate to Z. A afterwards, in order to 
defraud Z of his estate, executes a conveyance of the same estate to B, 
dated six months carlier than the date of the conveyance to Z, intend- 
mg it to be believed that he had conveyed the estate to B before he 
conveyed it to Z. A has committed forgery. 

() Z dictates his will to A. A intentionally writes down a different 
legatee from the legatee named by Z, and by representing to Z that he 
has prepared the will according to his instructions, induces Z to sign 
the will. A has conmutted forgery, 

(/) A writes a letter and signs it with B’s name without B’s autho- 
rity, certifying that A 1s a man of good character and in distressed cir- 
cumstances from unforeseen misfortune, intending by mneans of such 
letter to obtain alms from Zand other persons. Here, as A made a 
false document in order to induce Z to part with property, A has com- 
niutted forgery. 

(4) A without B’s authority writes a letter and signs it in B’s name, 
certifying to A’s character, intending thereby to obtain employment 
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under Z. A his committed forgery, inasmuch as he intended to de- 
ceive Z by the forged certificate, and thereby to induce Z to enter into 
an expressed or lmapied contract for service, 


E.cplanation 1. A man’s signature of his own 
name may amount to forgery 


dllustrations, 


(2) A signs his own name toa Bill of Exchange, mtending that it 
may be believed that the Bill was drawn by another person of the 
rame name A has committed forgery. 

(>) A writes the word “ accepted” on a piece of paper and signs it 
with Z’s nae, in order that B may afterwards write on the paper a 

3 of Exchange drawn by B upon Z, and negotiate the Bill as though 
it had been accepted by Z A is guilty of forgery ; and if B knowing 
the fact draws the Bul upon the paper pursuant to A’s intention, B is 
ulso guilty of forgery. 

(ce) A picks up a Bul of Exchange payable to the order of a different 
person of the same name. A endorses the Bill in his own name, in- 
tending to cause 16 to be belheved that 1t was endorsed by the person 
to whose order it was payable: here A has comnatted forgery, 

(7) A purchases an estate sold under escetttion of a decree against 
B. B, after the seizure of the estate, im collusion with Z, executes a 
lease of the estate to Z ata nominal rent and for along permod, and 
dates the lease six inonths prior to tue seizure with jntent to defraud 
A and to caus? it to be believed that the lewe was granted before the 
seizure, 3B, though he executes the lease i his own uame, Commuts 
forgery, by antedating it. 

(e) A, a trader, in anticipation of inselyency, Jodges effects with B 
for A’s benefit, and with iutent to defraud his creditors, and in order 
+o give a color to the transaction, writes a Promissory Note binding hite- 
self to pay to Basum for value received, and antedates the note, in- 
tending that it may be believed to have been made before A was on 
the pomt of insolvenvy. A has committed forgery under the first 
head of the definition. 


Explanation 2. The making of a false document 
in the name of a fictitious person, intending it to be 
believed that the document was made by a real per- 
son, or In the name of a deceased person intending it 
to be belicved that the document was made by the 
person in his lifetime, may amount to forgery. 


Lilustration. 

A draws a Bill of Eachange upon a fictitious person, and frandulentiy 
accepts the Billin the name of such fictitious person.with itent to 
negotiate it. A commits forgery. 

465. Whoever commits forgery shall be punish- 
ed with imprisonment of either de- 
oe for scription for a term which may extend 
to two years, or with fine, or with both. 


ne 
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466. Whoever forges a document, purporting to 
be a record or proceeding of or ina 
etal hs ae re Court of Justice, or a Register of 
Justice, or of a Birth, Baptism, Marriage, or Burial, 
nice Register of or », Register kept by a public servant 
as such, or a certificate or document 
purporting to be made by a public servant in his offi- 
cial capacity, or an authority to institute or defend a 
suit, or to take any proceedings therein, or to con- 
fess judgment, or a power of attorney, shall be 
punished with imprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 


467. Whoever forges a document which purports 
Forgery of ava. tO bea valuable security, or a will, or 
luable’ security or an authority to adopt a son, or which 
wae purports to giveauthority toany person 
to make or transfer any valuable security, or to re- 
ceive the principal, interest, or dividends thereon, or 
to receive or deliver any money, moveable property, 
or valuable security, or any document purporting to 
be an acquittance or receipt acknowledging the pay- 
ment of moncy, or an acquittance or receipt for the 
delivery of any moveable property or valuable secu- 
rity, shall be punished with transportation for life, 
or with imprisonment of either description for a term 
which may extend to ten years, and shall also be 
hable to fine. 


468. Whoever commits forgery, intending that 

the document forged shall be used for 

a ee the purpose of cheating, shall be pun- 

ished with imprisonment of either 

description for aterm which may extend to seven 
years, and shall also be liable to fine. 


469. Whoever commits forgery, intending that 
Worgery for the the document forged shall harm the 
purpose of harming reputation of any party, or knowing 
the reputation Of that it is likely to be used for that 


MAKING COUNTERFEIT PLATES. 259 


purpose, shall be punished with imprisonment of 
either description for a term which may extend to 
three years, and shall alsqgbe liable to fine. 


470. A false document made whol- 
neath ot fe" Ty or in part by forgery is designated 
“a forged document.” 


471. Whoever fraudulently or dishonestly uses 
as genuine any document which he 

Using as genuine ‘ ‘ : Ore id} " 
stontel dociment. KNOWS or has reason to believe to be a 
orved document, shall be punished 
in the same manner as if he had forged such document. 


472. Whoever makes or counterfcits any seal, 
plate, or other instrument. for making 
Making or pos- . ae : ; : 
sowingacounterfeit &N Impression, intending that the same 
seal, plate, &¢, shall be used for the purpose of com- 
with intent to com- eos . ; 
mit aforgery pun- Initting any forgery which would be 
whable under See: punishable under Section 467, or with 
fou . ° ° ° e 
such intent has in his possession any 
such seal, plate, or other instrument, knowing the 
same to be counterfeit, shall be pumished with trans- 
portation for life, or with imprisonment of either 
description for a term which may extend to seven 


years, and shall also be hable to fine. 


473. Whoever makes or counterfeits any seal, 
Makingorpossess- Plate, or other instrument for making 
ing a counterfat an impression, intending that the same 
seal, | plate, ee’ shall be used for the purpose of com- 
mit a forgery pun- mitting any forgery which would be 
shable otherwise. unishable under any Section of this 
Chapter other than Section 467, or with such intent 
has in his possession any such seal, plate, or other 
instrument, knowing the same to be counterfeit, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 


474. Whoever has in his possession any document, 
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Having possession 
of a Galnatle secu- 
rity or will known 
tu be forged with 
intent to use it as 
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knowing the same to be forged, and 
intending that the same shall fraudu- 
lently ogg dishonestly be used as 
genuine, shall, if the document is one 


penene of the description mentioned in Section 


466, be punished with imprisonment of either descrip- 
tion for a tern. which may extend to seven years, 
and shall also be liable to fine ; and if the document 
is one of the description mentioned in Section 467, 
shall be punished with transportation for life, or with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to tine. 


The intention to make a fraudulent use of the forged document is 
an essential clement in this offence. This intention can seldom be 
directly proved. Where the forged document is capable of being 
fraudulently used, and is found in the possession of a person who ts 
interested in making a fraudulent use of it, L conceive that a conyie- 
tion wonld be warranted, unless the defendant aeconnted for his pos- 
session of the instrument. Suppose, for instance, that a forged release 
were to be found in the possession of a debtor, or a forged will or con- 
veyance in the possession of a claimant to an estate, this would be sufti- 
cient to throw upon nm the burthen of showing that he came inno- 
cently by the document. But where he accounts for his possession of 
the instrument in a manner which is equally consistent with his know- 
ledge or ignorance of its franduleut character, there the presumption 
of innocence will arise again. For instance, the mere fact that the 
purchaser of an estate is in possession of title deeds, some of which are 
shown to be forgeries, would be no evidence whatever of his guilt ; for 
in the absence of evidence as to their origin, the natural inference is 
that they were handed to him by the vendor, as constituting the title, 
and if so, the proper presumption would be that he took them inno- 
cently, (See Mad. 8. U. Dec. p. 62 of 1859.) 


As to what constitutes possession, sec Ante p. 145. 
475. Whoever counterfeits upon or in the sub- 


stance of any material any device or 
Counterfeiting a 


device or mark used 
for authenticating 
documents describ 
ed in Section 467, 
or possessing coun- 
terteit marked mae 
terial. 


mark used for the purpose of authen- 
ticating any document described in 
Section 467, intending that such de- 
vice or mark shall be used for the pur- 
poseof giving theappearance of authen- 
ticity to any document then forged 
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or thereafter to be forged on such material, or who 
with such intent has in his possession any material 
upon or in the substance of which any such device or 
mark has been counterfeited, shall be punished with 
transportation for life, or with imprisonment of 
elther description for a term which may extend to 
seven years, and shall also be lable to fine. 


476. Whoever counterfeits upon or in the sub- 


Counterfoitins a Stance of any material any device or 
deviceormark wed mark used for the purpose of authen- 
for authenticabus ticating any document other than the 
than those deserh- documents described in Section 467, 
a, intending that such device or mark 
terieit marked ma- shall be used for the purpose of giving 
ee the appearance of authenticity to any 
document then forged or thereafter to be forged on 
such material, or who with such intent has in his 
possession any material upon or in the substance of 
which any such device or inark has been counterfvit- 
ed, shall be punished with imprisonment of cither 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

477. Whoever fraudulently or dishonestly, or with 
intent to cause damage or injury to 

Fraudulent, ean- the public or to any person, cancels, 
cellation, destruc- j 
tion, &e., ofa wil. destroys, or defaces, or attempts to 

cancel, destroy, or deface, or secretes 
or attempts to secrete, any document which is or pur- 
ports to be a will, or an authority to adopt a son, or 
any valuable security, or commits mischief in respect 
to such document, shall be punished with transpor- 
tation for life, or with imprisonment of either des- 
cription for a term which may extend to seven years, 
and shall also be lable to fine. 


OF TRADE AND PROPERTY-MARKS. 


478. A mark used for denoting that goods have 
Trademark, 20en made or manutactured by a par- 
ticular person or at a particular time 
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or place, or that they are of a particular quality, is 
called a trade-mark. 


479, A mark used for denoting that moveable 
property belongs toa particular person, 


Property-mark. 
nes is called a property-mark. 


480. Whoever marks any goods, or any case, 
package, or other receptacle containing 
goods, or uses any casc, package, or 
other receptacle with any mark there- 
on, with the intention of causing it to be believed 
that the goods so marked, or any goods contained in 
any such case, package, or receptacle so marked, 
were made or manufactured by any person by whom 
they were not made or manufactured, or that they 
were made or manufactured at any time or place at 
which they were not made or manufactured, or that 
they are of a particular quality of which they are not, 
is said to use a false trade-mark. 


2 


Using a false 
trade-mark. 


The intention to canse a false belief will always be inferred, where 
the falsc mark is affixed under circumstances which would naturally 
lead to that belief. If a shopkeeper were to impress the brand of 
* Rodgers, Sheffield” upon an iron knife froin Birmingham, no further 
evidence would be necessary to show that he meant to create a false 
impression as to its maker and origin. This is peculiarly one of those 
cases In winch the act itself being prima farie improper, the burthen 
of proving that it was done under circumstances which might make it 
innocent, would lie upon the defendant. (See Ante. p. 49, 96.) 

This section does not include false statements as to quantity. There- 
fore the fraud which was exposed some time ago of marking reels of 
cotton as if they contained 300 yards, when they really only contuined 
250, would pass unpunished. If however, such reels were sold to any 
person as containing the quantity marked upon them, this would be 
the offence of cheating under s. 415. 


481. Whoever marks any moveable property or 
goods, or any case, package, or other 
receptacle containing moveable pro- 
perty or goods, or uses any case, pack- 
age, or other receptacle having any mark thereon, 
with the intention of causing it to be believed that 
the property or goods so marked, or any property or 
goods contained in any case, package, or other re- 


Using a false pro- 
perty-mark. 
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* 


ceptacle so marked belong to a person to whom they 
do not belong, is said to use a false property-mark. 


482. 


Punishment for 
using @ false trade 
or  property-mark 
with intent to de- 
ceive or 1bjure any 
person. 


Whoever uses any false trade-mark or any 
false property-mark with intent to de- 
ceive or injure any person, shall be pun- 
ished with imprisonment of either de- 
scription for a term which may extend 
to one year, or with fine, or with both. 


The deception referred to in this section must, IT suppose, be such 
a deceit as amounts to a fraud or breach of legal obligation. Other- 
wise a host, who wish«l to combine ostentation with economy, by 
yiving his guests gooseberry out of bottles with a champagne Jabel, 
might be indicted for the trick. If however the landlord of a hotel, 
who is paid for his wine on its supposed quality, were to do the same, 
there would be a legal fraud, which would be criminal under s. 432. 


It will not be nccessary to show an intention to deceive or injure 
any particular person, if such deevit or injury would be the natural 
consequence of the use of the false mark under the circumstances in 
question. Nor would it be necessary to show that any one was, in 
point of fact, deceived. Judved in gencral where the deceit had been 
carried into effect against any person, the more serious offence of cheat- 
ing would have been cominitted. 


483. Whoever, with intent to cause damage or 


Counterfeiting a 
trade or property- 
mark used by an- 
‘other, with intent 
to cause damage or 


injury. 


injury to the public or to any person, 
knowingly counterfeits any trade or 
property-mark used by any other pei- 
son, shall be punished with imprison- 
ment of either description for a term 


which may extend to two years, or with fine, or with 


both. 
484, 


Counterfeiting a 
eipente tte oat 
xy & pubhe ant, 
or any mark used 
by him to denote 
the manuiacture, 
quality, &c., of any 
property. 


Whoever, with intent to cause damage or 


injury to the public or to any person, 
knowingly counterfeits any property- 
mark used by a public servant, or any 
mark used by a public servant to de- 
note that any property has been ma- 
nufactured by a particular person or 
at a particular time or place, or that 


the same is of 1 particular quality, or has passed 
through a particular office, or that it is entitled to 
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* 


any exemption, or uses as genuine any such mark 
knowing the same io be counterfeit, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to three years, and shall also be 
liable to fine, 


485. Whoever makes or has in his possession any 
Fraudulent mak. “le, plate, or other instrument for the 
ing or having pos. purpose of making or counterfeiting 
aay oF ey oo -any public or private property or trade- 
strument for coun- inark, With intent to use the same for 
ie Pen ae the purpose of counterfeiting such 
perty or trade- mnark, or has in his possession any 
ee such property or trade-mark with in- 
tent that the same shall be used for the purpose of 
denoting that any goods or merchandize were made 
or manufactured by any particular person or firm by 
whom they were not made, or at a time or place at 
which they were not made, or that they are of a parti- 
cular quality of which they are not, or that they be- 
long toa person to whom they do not belong, shall 
be punished with imprisonment of cither description 
for a term which may extend to three years, or with 
fine, or with both. 


486. Whoever sells any goods with a counterfeit 
ar property or trade-mark whether pub- 
Pee ea none lic or private, affixed to or impressed 
with a counterfuit upon the same, or upon any case, 
property or trade: Wrapper, or receptacle in which such 
goods are packed or coutained, know- 
ing that such mark is forged or counterfeit, or that 
the same has been affixed to or impressed upon any 
goods or merchandize not manufactured or*made by 
the person or at the time or place indicated by such 
mark, or that they are not of the quality indicated 
by such mark, with intent to deceive, injure, or 
damage any person, shall be punished with imprison- 
ment of either description for a term which may 
extend to one year, or with fine, or with both. 
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487. Whoever fraudulently makes any false mark 
upon any package or receptacle con- 
: ee Lae taining goods, with intent to cause any 
upon any package public servant or airy other person to 
eee Sen ™ beheve that such package or receptacle 
contains goods which it does not con- 
tain, or that it does not contain goods which it does 
contain, or that the goods contained in such packagt 
or receptacle are of a nature or quality ditlerent from 
the real nature or quality thereof, shall be punished 
with imprisonment of either description for a téem 
which may extend to three years, or with fine, or 
with both. 


488. Whoever fraudulently makes use of any 

Panishment, for SUCh false mark with the intent last 
making use of any aforesaid, knowing such mark to be 
neh false mark false, shall be punished in the manner 
mentioned in the last preceding Section. 


£89. Whoever removes, destroys, or defaces any 
Defacing any po. Property-mark, intending or knowing 
perty-mark within. it to be likely that he may th®reby 
vent towers: cause injury to any person, sliall be 
punished with unprisonment of cither description for 
aterm which may extend to one year, or with fine, 
or with both. 


CHAPTER XIX. 


OF THE CRIMINAL BREACH OF 
CONTRACTS OF SERVICE. 


490. Whoever, being bound by a lawful contract 
Breach of contract  t ~render his personal service i 
of service durmga conveying or conducting any per- 
fe as son or any property from one place 
to another place, or to act as servant to any person 
during a voyage or journey, or to guard any person 
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or property during a voyage or journey, voluntarily 
omits so to do, except in the case of illness or ill- 
treatment, shall be punished with imprisonment of 
cither description for a term which may extend to 
one month, or with fine which may extend to onc 
hundred Rupecs, cr with both. 


(a) A,apalanquin bearer beng bound by legale tract to carry Zfron 
one place 10 another, runsawayin the middle ofthe wage A tus cel 
nmutted the offeuce detined in this Section, 

A,aenly, being bound by lawful contract to carry Zs baggage 
from one place to another, Lirowe the bauggageaway A has committed 
the offence defined in this Section 

(ce) A, proprietor of bullocks, being bound by legal contract to con- 
vey goods on his bullocks from one place tu another, Weg voy Onuts to 
do so. A has comuutted the offence delined i this Section 

(2) A, by unlawful pncans, compels B, ac oly, to carry his baggage 
Bin the course of the journey puts down the baygege and runs away. 
Here, as B was not lawfully bound to carry the baggaze, he has not 
commuted any « fenee. 


The first question under this and the two succeeding sections will 
be, whether the contrast was one by which the defenaant was legally 
bound. Putting cases of compulsion aside, the only doubt which is 
likely to arise upon this point is where the undertaking has been gra- 
tuitoug = The law upon this point is long settled, viz.: that a party 
who engages gratuitously to perform a service cannot be compelled to 
undertake tbat all. But afhe do enter upon the perlormance of the 
task, he is bound to complete it. Simce a new consideration urises 
from the very fuet that by undetaking the duty, he has induced the 
other to rely upon his performance of it, and to entrust hin with 
its discharge.’ (1 Sm. L. C. 162-105.) 


In a recent case an action was brought against the Stewards of a 
race course, whose serviecs were unpaid, for negligence in performing 
them. Jervis C. J. in guing Judgment said ; 


“The rule is well laid down in Smith’s Mercantile Law, p 112, where 14 
issaid, ‘that there isa difference between the principal’s rights against 
aremunerated and against an unremunerated agent. The former having 
once engaged, may be compelled ty proceed to the task which he 
has undertaken; tho Jatter cannot, for this promise to do so beng indu- 
ced by no consideration, the rule ea nude pacto non vritur acto apples. 
But uf be do commouce his task, and afterwards be guilty of nusconduct 
in performing 1t, he will, though unremunerated, be lable for the damage so 
occasioned ; since, by entering upon the business, he has prevented the em- 
ployment of some better quahtied person. This passage applies to princi- 
val and agent, but the reasoning is applicable here.” (Balfev. West 22 

J.C. P. 175.) 


The only grounds upon which an excuse is admitted under this 
section are in the case of illness or ill-treatment, though in s. 492 a 
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further exception is introduced in favor of any other “ reasonable cx- 
euse.” A servant wonkd therefore be lable who ran away on a jour- 
ney at the «pproach of a tiger, or who refused to go on board a ship 
ina himcane, or to remain in a distriet where cholera was raging. 

A refusal ta pay wages acinally due would not come under the 
head of Ul-treataieat bat would operate asa severance of the contract. 
Buf no refusal to give an advance would Justify a servant in breaking 
oy his engagement, unless such advance formed part of the contract. 

The word “ voluntardy’” wil protect the servant in eases where 
he has been prevented carrying out lis engayement by accident, fraud, 
mistake, or superior force Tt will be uecessary to show that he broke 
his cheagement, mitending to do so al the tine. 


7 / 


Meplanatiow. Tt is not necexsary to this offence 
that the contract should be made with the person for 
whom the service Is to be performed. It 1s sufficient 
if the contract 1s legally made with any person, either 
expressly or nnplicdly, by the person who is to per- 
form the service. 

Lustration. 


A coutravis with a Dak Compauy to drive lis carriage for a month. 
B employs the Dak Company to convey Tuaveana journey, and durmg 
the month the Company sapples Bowith a carriage which is driven by 
A. Ajinthe couse of the journey voluntarily leaves the carriage. 
Here, although A did not contract with , Aus guilty of anofteuce under 
thus Section, 


491. Whocver, beng bound by a lawful contract 
ten atlcnd on or to supply the wants of 
to attend on and ay person who by reason of youth, 
supply the wautsof gy of unsonnpdness of niund, or of a 
helpless persous. i ; : 
disvase or bodily weakness, is helpless 
or incapable of providing for lus own safcty or of 
supplying his own wants, voluntarily omits so tu do, 
shall be punished with imprisonment of either de- 
scription for a term whichimay extend tothre: months, 
or with fine which may extend tv two hundred Ru- 
pees, or with both. 


This section is still more remarkable than the preceding, as it con- 
tains no exception whatever, not even illness or ill-treatment. The 
latter may perhaps have been designedly onutted, lest a bearer might 
plead as an excuse for abandoning his infant charge, that the latter 
had boxed his ears or kicked his shins. But why is illness not allow- 
ed? It may be suggested, that a person does not voluntarily omit 


263 CRIMINAL BREACH OF SERVICE. 


that which he omits in consequence of illness. But, if so, why was 
the term introduced into s. 490 ? 


492. Whoever, bemg bound by lawful contract 

: in writing to work for another person 
Breach of a con- S, 

tract to serve ata as an artificer, workman, or laborer, 


distant place to ff.) , ents ry © ae : sane 
hich the corvar, for a period not more than three years, 


is conveyed at the at any place within British India to 
master's expense. which by virtue of the contract he has 
been or is to be conveyed at the expense of such 
other, voluntarily deserts the service of that other 
during the continuance of his contract, or without 
reasonable cause refuses to perform the service which 
he has contracted to perforin, such service being 
reasonable and proper service, shall be punished with 
unprisonment of cither description for a term not 
exceeding one month, or with fine not exceeding 
double the amount of such expense, or with both ; 
unless the employer has ill-treated him or neglected 
to perform the contract on his part. 


This section only apples to cases where the -service is to he per- 
formed at some place diilcrent from that m which the defendant re- 
sided at the time the contract was made. Further, it only apples to 
eases of wriitcn contracts, and therefore the party can only be charged 
for breaca of something containcd in the writing. Oral evidence will 
be admissible to explain the meaning, or to identify the object of the 
contract, but not to add to or vary its terms. (1. Sm. . C. 228.) 


Tt will be observed that by this seetion it is required that the 
contraeé, not merely the particular thing which the defendant promised 
to do, should be in writing, otherwise no prosecution ean be menituted 
for its breach. Suuilarly the nelish Statute of Fraud provides that 
in case of certain contracts no action should be allowed ‘ unless the 
agreement upon which such actiou shall be brought, or some note or 
memorandum thereof shall be m writing.” Upon this Statute it has 
heen long ruled that, “the term agreement comprebends contractmy 
parties, a consideration, and a promise; all these must therefore ap- 
pear in the writing.’ (Smith Mere. L. 443. Holmes v. Mitchell 
281. J.C. P. 301, Wilhams v. Lake 29 L J. Q. B. 3.) As Mr. Jus- 
tice Grose said in the leading case upon the subject, (Wain v. Warlters 
5 Kast. 19.) 

‘“¢ What is required to be in writing is the agreement, not the promise. 
Now the agreement is that which 1s to show what each party is to do or 
perform, and by which both parties are to be bound, and this is required 


to be in writing. If it were only necessary to show what one of them was 
to do, it would be sufficient to state the promise made by the defendant 
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who was to be charged with it. But if we were to adopt this construction. 
it would be the means of letting in those very frauda and perjuries which 
it was the object of the statute to prevent, for, without the parol evidence, 
the defendvut cannot be charged upon the written contract, for want of a 
consideration m law to support it.” 


In the present Code the word used 1s confruct, not agrecinent — But, 
the meaning of the words ts identical, And the pohey of both see- 
tions Is obviously the same The object of requiring the contract ta 
bein writing, as to putats terms beyond dispute, aud to enable the 
Court to be certain whether ato has bean broken or not. Hf the 
names of the contractius — parties were omitted, it ameht be 
that the defendant had never been bound at all, or that he 
had been bound to a different person, and had fulfilled lis) en- 
vagement with him So if the consideration for his promise were 
jefL out, it might be that the eontraect was without cansideration, 
or that it was made upon an ailegal or damoral consideration, an any 
of which cases it would be mvalid, or else mieht be, that the con- 
tract. was originally valid, but that the nou-performance by the em- 
ployer of his part of the agrecment bad given the defendant a reason- 
able exeuse for refusing to perform ait The only way of avoiding such 
uncertainties is to make the writing an cmboduneut of the entire 
agreement. 


The eontract must be in writing, buf not necessarily in one writme, 


‘* Provided the agreement be reduced to writing, if matters not ont of 
how many different papers itis to be collected, so long as they can be suf- 
heiently connected in sense. But thus connexion in scnse inast appear 
upon the documcits themselves, for parol evidence is pot adiissibte for the 
purpose of connecting them” (1 Sin. L. C. 280 ) 


Therefore if one letler coutamed an offer of a particular serviee on 
particular ters, and this offer were accepted by a decker whieh 
referred to the previous one, either expressly on by necessary inference, 
this would constifute a suffimeut eoutiactin writiae But i would be 
otherwise if the second document merely said, “TP will accept your 
offer,” without any thing to show what offer was muant. 


The section speaks of the party “being bound by lawful contract in 
writing, which shows that the contract itselfinust have been a written 
one. In this respect. it differs from the statute of Prands, whieh was 
equally satisfied whether the agreement, or only a note or memorandum 
thereof, was in writing. Underthe Imelish Statute the wiitine ts 
ouly neeessary to evidence the contract, uot to constitute it. (1) aim 
Loe 231.) Under this section the writing seems itself to be the 
contract, 


Nothing is said of a signature, But as the defendant is to be 
“Jawfully bound by a contract in writing,” I conceive that the writing 
must contain something which, independently of oral evidence, will 
show that he had actually become bound, as for instance his signature 
or mark. But where a contract began in the defendant’s own hand 
writing, “IA. B. agree &c,” this was held to be a sufficient signature, 
even under the Statute of Frauds which requires one, although a blank 
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had been left at the bottom of the memorandum. (Knight v. Crock- 
fo.d. 1 Esp. 190.) But if from the form of the document it should 
appear that a future signature had been contemplated, but never ap- 
pended, as for instance where the instrument ended “ as witness our 
baile the mere insvrtion of the defendant’s name, in the body 
of the document even in fis own hand writing, would not be a suffiaient 
proof that he had becouse finaily bound, unless there were some subse- 
quent recognition of It as complete. Stil less, where such an instru- 
ment was not in the defendant's writing at all. (Uubert v. Treherne, 
3M. & G. 748, 753) 

Althongh the names of both parties must appear in the contract, it 
18 only necessary that the party against whom it is enforced should 
have stoned it, or suould appear to be bound thereby. Por the object 
af the section is to protect. the person against whom it is enforeed, 
and where he has signed i, he cannot be subject to any, 
fraud even though the other party has not signed it. (1 Sm. L. C. 
231) Andon the same principle, an offer im writing made by the 
person sonvht lo be charged, followed by a verbal acceptance of the 
other party will he sufficient. (Smuth v. Neale, 26 L.d. CP. 143 ) 
But the converse would not hold truce, for there would be nothing in 
writing to show that the defendant had ever been bound. 


CHAPTER XX. 
OF OFFENCES RELATING TO MARRIAGE. 


493. Every man who by deceit causes any woman 
who is not Jawfully married to him, 

Se Huon ea to belicve that she 1s lawfully married 
fully nducmg abe- to him and to cohabit or have sexual 
ee lawtl ma intercourse with him in that belief, 
: shall be punished with imprisonment 
of cither description for a term which may extend to 
ten years, and shall also be Hable to fine. 


» 


494. Whoever, having a husband or wie living, 

Marrying again WArries In any case in which suich 
during the life-time marriage is void by reason of its tak 
of husband or mie ing place during the life of such hus- 
band or wife, shall be punished with imprisonment 
of either description for a term which may extend to 
seven years, and shall also be liable to fine. 


Eaception.—The Section does not extend to any 
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person whose marriage, with such husband or wife 
has been declared void by a Court of competent juris- 
diction, nor to any person who contracts a marriage 
during the life of a former husband or wite, if such 
husband or wife, at the time of the subsequent mar- 
riage shall have been continually abscnt from such 
person for the space of seven years, and shall not 
have been heard of bv such person as being alive 
within that time, provided the person contracting 
such subsequent marriage shall, before such marriage 
takes place, inform the person with whom such mar- 
riage iy contracted, of the real state of facts so far as 
the same are within his or her kuowlcdee. 


495. Whoever commits the offenee defined tn the 
last preceding Section having conceal- 
Same offence with 1 ae 4! ¥ me it] ; 4 | 
conccalnent of the CA Tom tae person with whom the 
former oo marrse subsquent marriage is contracied the 
trom. the  permonu en ges re ores ail, Tel 
with whom sulse- fact of the former marriage, shall be 
ee cere s punished with mprisonment of cither 
CUNTPACLULL . * ’ ne 
descripiion for a torm which inay ca- 
tend to ten years, and shall alsu be lable to fine. 


496. Whoever, dishonestly or with a fraudulent 

| intention, gocs through the curemony 

ay me ton Of being married, knowing that he is 
with tiaudnlentia- not thercby lawfully married, shall be 
peal punished with naprisomment of cither 
: description for a term which may ex- 
tend to seven years, and shall also be hable tu fine. 


497. Whoever has sexual intercourse with a 
person who is and whom he knows or 
has reason to belicve to be the wife of 
another man, without the consent or connivance 
of that man, such sexual intercourse not amount- 
ing to the offence of rape, is guilty of the offence 
of adultery, and shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to five years, or with fine, or with both. In 


Adultery. 
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such case the wife shall not be punishable as an 
abettor. 


This section is an utter innovation upon the English Criminal law, 
and while it introduces half of the Mahometan law. by punishing the 
adulterer, annuls the other half, by allowing the adultcress to go free. 
It certainly is a startling thing to contemplate the effects of a law whic an 
would have cousgned Warren Hastmes, Charles Fox, and the Dube 
of Wellington to gaol for five years. ‘That any cuiminal law will pre- 
vent the commission of moral offenecs, as long as the moral tone of 
socicty remains unchanged, is clearly hopeless. Where the offender ts 
high in iank, and filing an important part in the ¢ nununity, ove or 
other of two results will follow. Hither the law will not he enforced 
avainst him, or its application will cause an amount of injury utterly 
disproportione d to the benefit it can effect. Could the Jaw be applied 
to a Comipander-in-Chief of india, and, if not, onght it to be applied 
fo the youngest Ensien ? The effect of this, and all similar legista- 
tion against moral ofiences is simply to peisceute a few feeble sinners, 
and to let the weal(hy, and powerlul pass unscathed. 


Nor is it easy to sce why one only of the guilty pair should be select- 
ed for scourging. As regards her husband, the woman is clearly the 
euillier of the two, for she has taken vows of fidelity to him, and re- 
ceived benefits from hua, which her paramour has not lt may indeed 
be said, that she has merely yiclded to the active temptation of the 
inan. = But any one with any knowledge of the world is aware that this 
isnot the ease. In the vast majority of cases there is no temptation on 
cither side, but each walks blndly down a path which termmates sud- 
denly Ina pitfall. Where any temptation is employed, if is much 
oftencr a question of age, than of sex, from whose part the temptation 
springs. The Mahomefan law made no such distmetion. — It treated 
each as equally guilty and equally punishable. The relaxation on this 
point will probably be at least as distasteful to the Oriental mind, as 
the innovation on the other pot will be alarming to the European. 


498. Whoever takes or entices away any woman 
who is, and whom he knows or has 
eo genes reason to believe to be the wife of any 
with acrmmal m- other man from that man, or from any 
tent a married’ We” orson having the care of her on be- 
half of that man, with intent that she 
may have illicit intercourse with any person, or con- 
ceals, or detains with that intent any such woman, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to two years, 
or with fine, or with both. 
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CHAPTER X3XI. 


OF DEFAMATION. 


499. Whoever, by words either spoken or in- 
| tended to be read, or by signs or by 
efamation. ae ; 
visible representations, makes or pub- 
lishes any imputation concerning any person, intend- 
ing to harm or knowing or having reason to belicve 
that such imputation will harm the reputation of such 
person, Is said, except in the cases hercmatter ex- 
cepted, to defame that person. 


ficplanation 1. It may amount to defamation to 
nunpute any thine to a deceased person, if the imputa- 
tion would harm the reputation of that person if hv- 
ing, and is intended to be hurtful to the feelings 
of his fanuly or other near relatives. 


Eeeplanation 2. It may amount to defamation to 
inake an unputation concerning @ company or an as- 
sociation or collection of persons as such. 


Biurplanation 3. An imputation in the form of an 
alternative or expressed irowically, may amount to 
defamation. 


ieplanation 4. No imputation is said to harm 
a person’s reputation, unless that imputation directly 
or indirectly, in the estimation of others, lowers the 
moral or intellectual character of that person, or 
lowers the character of that person in respect of his 
caste or of his calling, or lowers the credit of that 
person, or causes it to be believed that the body of 
that person is In a loathsome state, or in a state ge- 
nerally considered as disgraceful. 


Hilustrations, 


(4) A says—“ Z is an honest man ; he never stole B’s watch” ; in- 
tending to cause it to be believed that Z did steal P’s watch, This is 
defamation, unless it fall within one of the Exceptions, 
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(6) Ajisasked who stole B’s watch. A purois to Z, intending to 
cause it to be beheved that Z stole Y's watch. Tlis 1s defaungiliy 
unioss it fall within one of the Exceptions. ar 

(°) A draws a picture of Z running away with Vr wieish, interiding 
jt to be believed that Z stule Bs watch, This is detamation, wiles it 
fall within one of the Exceptions. 






This section is a tremendous advance upon the English Crimimal 
Law. Under the latter system, aicre words, not reduced to writing, 
will not support an indictment, uniess they tend te produee some pub- 
lic injury, as by being seditious, or grossly immoral: or by being 
uttered toa Magistrate in the execution of his duty, which brings the 
adiniaistration of justice ito eontenpt; or by beme spoken as a 
challouge to fight a ducl, which leads to a breach of the peace. 
(Arch. 723.) ‘The law in respect to written defamation was stricter, 
though hardly even so sivict as the present section, and yet the prac- 
tical enforeing of it has becn found to be wholly impossible, Even at 
eivil Jaw, oval defamation was not actionable, nuless it chareed the 
plaintiff with an offences prmheble at Jaw, or inyputed to lim some 
contastows disorder wlach would exclude him froin Socicty, or ascribed 
fo him misconduct or incapacity in bis trade oy professton, or unless 
some syeecd damage com be shown to have arisen fromat. (Broom 
Com 762.) Under the present Code, howeser, any random dnumer- 
table sarcasm may be treastad ap and made the subieet of an indiet- 
ment.  Ltas obvions tuo what fatal facity for uzalicious charges such 
adaw as this will produe> ft will only be necessary to get one or 
two Witnesses to swear to the usc ofa disparaging remark. Contra- 
diction wil be imposubic, corroboration will be unnecessary, and as 
the charge > buphics nothins moray degrading, the slueld of character, 
which in so many cases Is the beet protection against false accusations, 
will be worthless. Ht is not too mueh*to say that if the law of defa- 
mation as laid down in this Code were to be carted out, the whole 
population of dudia would appear monthly at the dock. 


The languages of s. 499, which speaks of words spoken or uvtended to 
be read, and of making ov publishing an imputation, would scem at first 
to imply ghat an imputation not actually divulged might be indictable, 
go that the mere finding of a letter in a man’s desk might make him 
eriminally liable. This however is not in my opinion the meaning of 
the clause. The definition contemplates two classcs of people, those 
who produce slander, and those who promulgate the slander of others. 
But in neither case is there any slander at all, till the defamatory 
words have been communicated to some one else, or at all events 
placed in course of communication, so as to be beyond the control of 
the party using them. Hence the mere writing of a libel is no of- 
fence, for it may never be known to any one but the whiter, and till it 
is known, it is no more an imputation against any person than it was 
while the thoughts remained in his own breast. But the mere deliver- 
ing over, or parting with the libel, with the intent to scandalise an- 
other, 1s such as uttering or pubhshing of the defamatory matter as 
makes the offence complete. Accordingly the fact of posting a letter 
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amounts toa pibdlishing, and it makes no difference? whether the letter 
Wa> open or sealed. (leg v. Burdett, § B.& AL Tho, Lab) 


The aef must be done with the knowledee ov intention to harm, 
or the knowledge that harm would follow, No evidence will be requir- 
edupon this pomt, where the words are themselves defamatory. As 
Holroyd, J. remaiscdl, ti the case of Reg vy Tlarvey, (2 B. & C. 267.) 

“TF the matter prblishe | was in itself mischievous to the public, the 
very act ot publishing 1% prinn) faewe evidence to show thas 16 wag done 
malo anieto ; for when a prvalicatton having such an mjurious tendency is 
proved, 1¢ 18 tut ended to have beon dome wiki a matics mention ; beeanse 
the prinuipie ef Jaw is, that a party must always be taken to intend those 
things and those offoobs which nisi ally grow outof the act doue, TH, there- 
fore, the effects naturally flowing from the act of pubhshing the beHous 
matter 1 this ease were mischievous to the pubbe, 16 lotlows, that the Judge 
was bound to tell the Jury that mahee was, by law, to be mferrt d; and 
that having been proved, which, acvordme to the principles of law, mate 
he inference of malice necessary, the gvus of rebutting that unferenve was 
cast upon the defendant,” 


Malice, however, may be disproved by the defendimt. He may show 
that the words do not in famess bear the meaning put upon them ; 
or that they are explained. and cleaved from their muidious construction 
by some other part of the same write. Awl for this purpose the 
whole of the docuucnt, whatever if may be, inust be read together. 
GArch. 636.) 


The language of explanation J whieh renders possible the defama- 
tion of Wilham the Conqueror or Akbur Khan is also a great and curi- 
ous innovation upon previous law. ‘The words * 1atended to be hurt- 
fal to the feclings of hes family” must, here, £ eonceive, be interpreted 
mors strictly than similar expressions would in general be. Perdue 
facie, whatever 1s hartfal to a person’s feelings, would be taken ag in- 
tended to be so. ‘Therefore Lord Maeaway’s History nnght have 
been made the subject of Indietment by the descendants of William 
Penn, or Lord Brougham’s sketch of George - hy any of the present 
Roval Family. | faney these words must be taken as meaning an 
express und primary mitention, as eee from a legal and im- 
pbed inteation, Lt would be indictable to rake up the viecs of a dead 
man for the purpose of deliberutely inswiurg his family, but no state- 
meuts, howeyer injurions, would be ermminal, rf made in the course of 
a bond fide history oe biography, whose subject was dead. 


Furst Heception. Ibis not defamation to impute 
any thing which is trae concerning 
imputation ofany any nergon, if it be for the public 


truth which the pub- 
he good requresto good that the imputation should be 


made or publish- ade or published. Whether or not 
it is for the public good is a question 
of fact. 


The truth of an accusation will not always be in itself a sufficient 
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defence. Private life onght to be sacred, and where no advantage is 
to be derived from publishing abroad the vices of another, the fact that 
those vices exist will not justify the act. But there are certain cases 
in wluch a min’s private sins are a matter of public concern. [1 
would be Jawful to publish the infidel opinions of a clergyman, thongh 
not of a physician; the adulterous practices of a physician, though not 
of a barrister. There are matters in which the private vice becomes 
inatorial, as affecting the discharge of a public duty. This scetion 
however is wholly unnecessary, since it 1s included in the Ninth Ex- 
ception. Every case protected under the First will also be protected 
under the Ninth Exeeption, bul not eice cersa, since wider the former 
clause the trath of the imputation must be established, which 1s not 
necessary under the latter. 


Second Macention. It is not defamation to express 
in good faith any opinion whatever 
respecting the conduct of a public 
servant in the discharge of his public 
functions, or respecting his character, so far as his 
charactcr appears in that conduct, and no further. 


Public conduet 
of pablic servants. 


Tfere again the law as Jaid down by the Code differs from the Eng- 
hsh crimmal law, though, on this oceasion, on the side of lenity. By 
Hnglsh law, you might criticise the acts of a public servant, but you 
night not disparage his character; you unght say that particular 
conduct was unwise, impolitie, or illegal; but vou might not say that 
the offieial behaved corruptly, maliciously, or treasonably. As Lord 
Tenborough, ©. J. said im the ease of Nex. ve Lambert (cited | 

ait 
Russ. 235.) ; 

“Tf a person who admits the wisdom and virtues of ns Majesty, laments 
that in the exerewe of these he has taken an unfortunate and erroneous 
views of ihe mterests of his dominions, 1 am not prepared to say that this 
tends to degrade His Majesty, or to alienate the aifectious of bis subjects. 
Tam not prepared to say that this 1s ibellous. But it must be with perfect 
decency and respect, and without any imputation of bad motives. Go one 
step turther ; and say or insinnate that His Majesty acts from any partial 
or corrupt views, or with an intention to favor or oppress any individual or 
class of men, and 1t would become most libelluus.” 


And so in another case the same Judge remarked, 


“Tt has been observed, that it is the right of the ritish subject to exhi- 
hit the folly or imbecility of the members of the Govermuent. Dut, gentle- 
men, we must confine ourselves within limts If m so dome, individual 
feolings are violated, there the line of interdiction begins, and the offence 
becomes the subject of penal visitation.” (1 Russ, 238.) 


Under the present Code, however, any language which rested upon 
inferences drawn from public acts would be privileged. 


The words ‘in good faith” ave defined by s. 52, (Ante p. 18) as 
involving due care and attention. 


Third Exception. It is not defamation to express 
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Gonduet of any 12 good faith any opinion whatever 
persontouchingany respecting the conduct of any person 
public question. bhi ; 

touching any public question, and rex- 
pecting bis character, so far as his character appears 
in that conduct, and no farther. 


Lihvsty ateon. 


It as not defamation m A to express in good faith anv opinion what- 
ever respecting Z's conduct i petitiontig Government ona public 
question, iu siwaig a requisition for a meetmg ona public question, wm 
presiding or attending at such a mectme, m forming op jong any 
souety Which invites the pabbe support, ja vote or canvassing for a 
particular candid ute for apy sttattiou m the eficient discharge of the 
duties of which the public 1s iiterested, 


Fourth Feception. Vt is not defamation to publish 

Pabheation of re. @ Substantially true report of the pro- 
ports of proceedings, cecdines OF a Court of Justice, or of 
ofCoutsofdustice. 4.6 result of any such procecdines. 


It is not necessary that every thing should be given cverdali, that 
every word of the evidences, of the speeches, and of the Judge's charge 
should be inserted, af the report is substantially fair and correct, 
(IToare v. Silverlock 9 C. B. 20. Andrews v. Chapman 3. & K. 286 ) 
But itis plam that a mere one-sided version, as for instance, giving 
the speceh for the prosccution aud not that for the defence, the exa- 
nunation, but not the cross-vxanunation, would not come under this 
rule. And accordingly, where the report contamed mere ly a short 
samumary of facts, and then gave the speech of the dgfandant’s counsel, 
containing some obnoxious remarks, a plea thata Me libel was, Sin 
substance a true and accurate report of the trial,’ was held insuflicient ; 
us i appeared upon the face of the declaration, (hint the libel did not 
eontain a true and aceurate report of the trad, since i neither detailed 
the speceh of the counsel for the plaintul, nor the evidence, nor even 
the whole of the speech of the counsel for the defendant. (Per Little- 
dale J. Flint v. Pike 4B & C, 432.5 






This privilege docs not extend to reports of the proccedmegs at Pub- 
lic Meetmes. This was so decided im a very reeent case, (Davidson v. 
Duncan. 26 L. J. Q. B. 104,) where Lord Campbell, C. J. ramarked, 


“At such meetings there may be a great number of things spoken, which 
are sierieeily relevant, but are Inghly injurious to the character of others, 
and if a fair report of stich statements is justifiable, in what condition would 
the injared party be, as he would have no opportunity of vindicating his 
character ? We have no right to extend this privilege beyond what 1s already 
established, All we have to do, 15 tu nee whether, as the law now stands, 
. party hice is calumniated in this manner is without remedy ; and I think 

ie is not. 


Explanation. A Justice of the Peace or other 
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Officer holding an inquiry in open Court prelimin- 
ary to a trial in a Court of Justice, is a Court within 
the meaning of the above Section. 


This is a relaxation of Enelish law, which did not sanction the re- 
porting of preluninary or exvarte proceedings, such as those before a 
Coroner, Magistrate, Commi sioncr or the like. Practically, however, 
every newspaper In Enyland is full of such reports, and no one ever 
thinks of indicting them. 


fifth Baception. Itis not defamation to express 

‘sy r c , « y c Q Tr 

Merits of a case iM good faith any opluon whatever 
decided 11 a Court of respecting the merits of any case, 


Justice ; oreondne® Civil or Criminal, which has been de- 


others concerned cided by a Court of Justice, or res- 
mn pecting the conduct of any person ay 
a party, witness, or agont, In any such case, or res- 
pocting the character of such person, as far as his 
character appears in that conduct, and no farther. 


Hlustra tions, 


(a) A says - “I think Z’s evidence on that trial rs so contradictory 
that he must be stupid or dishonest.” Aas within this Exception if 
he says this in good fatth ; inasmuch as the opuion which he ea- 
presses respects Z's cliwracter as it appears in Z's conduct as a witness, 
and no farther. 

(6) Butif A says—-“ I do not beheve what Z asscrted at that tral, 
because | know him to bs a man without veracity ”—A is not within 
this exception, 3 uch as the ophuon which he expresses. of Zs 
character, 1s ea not founded on Zs conduct as a witness, 


This section appears principally to aim at opinions expressed upon 
a case after its decision. It will also include language used during 
the progress of a case in reference to persons mixed up in the diseus- 
sion. Under this head will come the privilege of Counsel, to whom the 
ereatest latitude is allowed in the conduct of a cause. As Holroyd J. 
observed in an action against Sir James Scearictt ; 

‘No action 18 maintainable against the party, nor consequently against 
the Counsel, who 1s in a similar situation, for words spoken in a course of 
justice. If they be fair comments upon the evidence, and be relevant to 
the matter in issue, then, unless express malice be shown, the occasiop jus- 
taties them. If, however, it be proved that they were not spoken bond side, 
or express malice be shown, then they may be actionable. At least our 


judgment, in the present case, does not decide that they would not be so.” 
(Hodgson v. Scarlett, 1 1. & A. 246.) 


An attorney acting as a counsel is similarly privileged, (Mackay v. 
Ford 29 L. J. Ex. 404) and a Vakeel in the Mofussil would come 
under the same rule. 


The privilege of witnesses at a trial is even stronger, because they 
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only speak in reply to questions put to them, which they cannot re- 
fuse to uuswer, and siace there 1s an express remedy by indictment 
for perjury if they say any thing material, which they know to be 
untrue, TLenes ib bas been held that even an action for damages 
will not be against a witaess for any thing he said in his evidence, even 
though the statement be false and defamatory, and uttered maliciously, 
amd without reasonable and probable cause for believing it to be true, 
and though the planta’ has sufllied damage in conseqneuee of it. Que 
resi, as Jervis C). painted vat, 

* Would be this, that in a cnal sure you woukt be trying a witness for 
peryurv on the evidenee of one witness, which you cannot doin a eruminal 
proceeding without the evidence ot two.” (Revis vy Sauth 2b L. J.C. P. 
195 ) 

, Previsely the sume principle would apply to an indictment. for de- 
fimation. 

* Nor can any words, however defamatory and libellous in themselves, 
be made the ground of an mdbetment, when used ian affidavat made 
ymoany judicial proceeding, or ma defence made by a party to a suit. 
((fenderson vy. Broombead, 23 L. J. Ex. 360, 1 BL & AL 240, 244 ) 


Sith Lerception. itis not defamation to express 
in good faith any opimion respecting 
the merits of any performance which 
ifs author has submitted to the judg- 
ment of the publie, or respecting the character of the 
author so far as his character appears mm such per- 
formance, and vo farther. 


Merits of a public 
performance. 


“rplaition. «A performance may be submitted 
to the judgment of the public expressly or by acts 
on the part of the author which imply such submission 
to the judgment of the public. 


lilustrationa, 


(a) A person who publishes a book, submits that book to the judy- 
ment of the public, 

(4) A person who makes a speech in public, submits that speech to 
the judgment of the public. 

(*) An actor or singer who appears ona public stage, submits his 
actufg or singing to the judgment of the public 

(2) A says of a book published by Z— “ 7s book is foolish, Z must 
be a weak man. Z's book is indecent, Z must be a man of impure mind.” 
A is within this exception, if he says this 1m good faith, inasmuch as 
the opinion which he expresses (f Z respects Z's character ouly so far 
as 14 appears in Z’s book, and uo further. 

(e) Butif A says—“ | am not surprised that Zs book is foolish and 
indecent, for he is a weak man and a libertine” Ais not within this 
exception, inasmuch as the opinion which he expresses of Z's character 
i8 an opinion not founded on Z’s book, 
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Seventh Exception. It is not defamation in a per- 
_ son having over another any authority, 
su oe Hepes either conferred by law, or arising out 
son having lawfal of a Jawful contract made with that 
wathority over au other, to pass in good faith any cen- 
sure on the conduct of that other in 

matters to which such lawful authority relates. 


Illustrations. 


~ 


A Judge censtrme in good faith the conduct of a witness, or of 
an officer of the Court ; a head of a department censtming mie good 
faith those who are auder his orders ; a parent censurmg in good fartl 
achid in the presence of other chitdren ; a schoolmaster, whos 
althority is derived trom a parent, censurmg in good faith a ppl in 
the presence of other pupus ; a imaster cousurmg a servant in good 
faith for renvissness mo servive 3 a banker censuring ip good farth the 
cashier of Jus Bank for the conduct of such cashicr as such caslier 
—are within this exception, 


Fughth Exception, It is not defamation to prefer in 
good faith an accusation avainst any 
Accusation pre- * . 
ferred in good futh Person to any of those who have law fal 
Fe adulyauthorwed authority over that person with respect 
‘'S Po . e Py e 
to the subject matter of accusation. 


Tf A in good farth accuses Z% before a Magistrate , if A in good farth 
complains of the couduct of Z, a servant, to Zs master ;1f Ain good 
faith complains of the conduct of Z, a child, to Z’s falher—aA is within 
this exception. 


On the same principle 


‘©Tt was held that a letter addressed to Government, complaining of an 
alleged grievance, apparently true, and praying redress, and written bond 
Ade, though containing injurious imputations on the plaintiff which he might 
not deserve, was not the subject matter of an action, the circumstances re- 
butting the presumption of malice.” (LM. Dig. 203, § 1.) 


Ninth Eaception. It is not defamation to make an 

| imputation on the character of another, 

-. peed Taith ie provided that the imputation be made 
person for the pro- in good faith for the protection of the 
tection of his 12- interests of the person making it, or of 
any other person, or for the public good. 


Lliustrations. 


fa) A shopkeeper says to B, who manages his business—* Sell no- 
thing to Z unless he pays you ready money, for I have no opinion of 
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his honesty.” A is within the exception, if he has made this iinputation 
on Zin good faith for the protection of his own interests, 

(4) A, a Magistrate, in making a report to his superior officer, casts 
an imputation on the character of Z. Here, 1f the imputation is made 
in good faith and for the public good, A is withm the exception. 


Tenth Exception, It is not defamation to convey 
Te, caution, in good faith, to one person 
for the good of the ®*Zainst another, provided that such 


person to whomit caution be intended for the good of 
is couveyed or for t] Poe ] 7 ae reved . 
Ute public good. le person to whom it 1s conveyed, or 


of suine person in whoin that person 
is interested, or for the public good. 


There are inany occasions in private life, in which it is absolutely 
necessary 10 give one’s opinion freely of others, ina manner which may 
be very injurious to them. As Lord Ellenborough, C. J. said, ma ease 
Which has already been frequently referred to. (lLodgson v. Scarlett.) 

‘¢ The law privileges many communications, which otherwise uneht be 
considered as calwmuious, and become the subject of an action. In the 
case of master and servant, the convenience of mankind requires that what 
is suid in fair communication between man and man, upon the subject of 
character, should be privileged, 1f made bond pide, and without malice. — If, 
however, the party giving the character, knows what he says to be uutrue, 
that may deprive lim of the protection which the law throws around such 
communications.” (1B. & A. 240) 


And so 


“* Words spoken bond fide, by way of moral advice, are privileged ; asifa 
man write to a father, advising him to have better regard to his children, 
and using scandalous words, it 1s only reformatory, and shall not be intend- 
ed to be a libel. But if, in such a case, the publication should be in a 
newspaper, though the pretence should be reformation, it would be libel- 
Jous.”” (Roseoe, 438.) 


For in the latter case, the injury done by spreading the evil report, 
is greater than the object in view requires. And it is well to observe, 
that the privilege extended to all such communications, goes no fur- 
ther than necessity involves. That which it may be quite justifiable 
to say or write to particular persons, will become libellous if spread 
abroad to the world. Even inthe case of a member of Parliament, 
who publishes an amended version of his speech, he is able for that, 
though he might have spoken the same words in his place with impu- 
nity. . (i. v. Fleet, 1 B. & A. 384.) 


500. Whoever defames another shall be punished 

with simple imprisonment for a term 

denment for which may extend to two years, or 
with fine, or with both. 


501. Whoever prints or engraves any matter, 
36 
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pias: ead knowing or having good reason to 
raving matter believe that such matter is defamatory - 
ee be de- of any person, shall be punished with 
simple imprisonment for a term which 

may extend to two years, or with fine, or with both. 


502. Whoever sells or offers for sale any printed 
seit OF engraved substance containing de- 
engraved substance famatory matter, knowing that it con- 
containing defama- tains such matter, shall be punished 
tory matter. : : . : 
with simple imprisonment for a term 
which may extend to two years, or with fine, or 
with both. 


CHAPTER XXII. 


OF CRIMINAL INTIMIDATION, INSULT, 
AND ANNOYANCE. 


503. Whoever threatens another with any injury 
to his person, reputation, or property, 
aeriminal atime or to the person or reputation of any 
one in whom that person is interested, 
with intent to cause alarm to that person, or to cause 
that person to do any act which heis not legally 
bound to do, or to omit to do any act which that 
person is legally entitled to do, as the means of 
avoiding the execution of such threat, commits crimi- 
nal intimidation. 
The word injury is defined by s. 44 (Ante p. 17) as denoting 
any harm iidegally caused to another. ‘Therefore it will not be an of- 


fence to threaten another with an action or indictment, which might 
lawfully be preferred against him. 


Explanation.—A. threat to injure the reputation of 


any deceased person in whom the person threatened 
is interested, ig within this Section. 


Illustration, 


A, for the purpose of inducing Bto desist from prosecuting a civil 
suit, threatens to burn B’s house. A is guilty of criniinal intimidation. 
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504. Whoever intentionally insults, and thereby 
Intentionalinsult £IVCS Provocation to any person, in- 
with intent to pro. tending or knowing it to be likely 
Nis opment of that such provocation will cause him 
to break the public peace, or to com- 
mit any other offence, shall be punished with impri- 
sonment of either description for a term which may 
extend to two years, or with fine, or with both. 


"505. Whoever circulates or publishes any state- 
a ment, rumour, or report which he 
estes ert knows to be false, with intent to cause 
tocause mutiny or any Officer, soldier, or sailor in the 
ng ee Army or Navy of the Queen to muti- 
ny, or with intent to cause fear or 
alarm to the public, and thereby to induce any per- 
son to commit an offence against the State or against 
the public tranquillity, shall be punished with impri- 
sonment of either description for a term which may 
extend to two years, or with fine, or with both. 


506. Whoever commits the offence of criminal 

Punishment for otimidation shall be punished with 
criminal intimida- imprisonment of either description for 
a a term which may extend to two years, 
or with fine, or with both ; andif the threat be to 
cause death or grievous hurt, or to cause the destruc- 

If threat beto tion of any property by fire, or to 
causedeathofgnev- cause an offence punishable with death 
al a or transportation, or with imprison- 
ment for a term which may extend to seven years, or 
to impute unchastity to a woman, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, or with fine, or 


with both. 


507. Whoever commits the offence of criminal 
Criminal intimida. 2timidation by an anonymous com- 
tion by an anony- Munication, or having taken precau- 
mous communica- tion to conceal the name or abode of 
tion. 

the person from whom the threat 
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comes, shall be punished with imprisonment of 
their description for a term which may extend to two 
years, in addition to the punishment provided for the 
offence by the last preceding Section. 


508. Whoever voluntarily causes or attempts to 

Act caused by in. C@USe any person to do any thing 
ducing a person to which that person is not legally bound 
believe that he will . : ° 
be rendered an oh. t0 do, or to omit to do any thing which 
ject of the divine he is legally entitled to du, by inducing 
displeasure. “ . 

or attempting to inducc that person 

to believe that he or any person in whom he is in- 
terested will become or will be rendered by some act 
of the offender an object of divine displeasure if he 
does not do the thing which it is the object of the 
offender to cause him to do, or if he does the thing 
which it is the object of the offender to cause him to 
omit, shall be punished with imprisonment of either 
description for a term which may extend to one year, 
or with fine, or with both. 


Illustrations, 


(a) <A sits dhurna at Z’s door with the intention of causing it to be 
believed that by so sitting he renders Z an object of divine displeasure, 
A has committed the offence defined in this Section. 

(6) A threatens Zthat unless Z performs acertain act, A will kill one 
of A’s own children, under such circumstances that the killing would be 
believed to render Z an object of divine displeasure. A has committed 
the offence defined in this Section. 


The words ‘* by some act of the offender” must be read with the 
verb “ become,” as well as with the verb “ be rendered” ; otherwise 
the eloquence of a preacher who draws a double contribution at a 
charity sermon, by exciting the spiritual fears of his congregation, 
would be criminal. It would be criminal for a clergyman to curse 
an offender from the altar, as used occasionally to be done in Ireland, 
within my memory. 


509. Whoever, intending to insult the modesty 
of any woman, utters any word, makes 

Word or gosture “1 
intended to insult @Ny sound or gesture, or exhibits any 
the modesty of 4 object, intending that such word or 
sound shall be heard, or that such 
gesture or object shall be seen by such woman, or in- 
trudes upon the~privacy of such woman, shall be 


iw 


INTOXICATION IN A PUBLIC PLACE. 85 


punished with simple imprisonment for a term which 
may extend to une year, or with fine, or with both. 


This section assumes the modesty of the woman, and an intention 
to insult it, therefore no offence will have been cominitted where the 
woman is of a profession or character which negatives the existence of 
srrupulousness. Nor I conceive would there be any offence, even 
though the woman were virtuous, if under the circumstances of the 
case the man dond fide and reasonably believed that his advances would 
be well received, and would Jead to ulterior results. Kor in such a 
ease his intention would be, not to msult, but to solicit or excite. It 
is obvious too that each case nust be judged of according to the degree 
of intimacy, and the rank of life of the parties. That which would be 
an insult to the modesty of a lady might be none in the case of her 
Avah. 


What is an “intrusion upon the privacy of a woman”? Jn the 
case of a Mahometan, or a Uindu female of rank probably auy chamber 
in which she is may be considered a place of privacy. With a Euro- 
pean this would not be so, unless im rooms to which males have no im- 
plied right of admission. But where the only overt act consists in 
such an intrusion, how is the intention to insult her modesty to be 
evidenced, or may it be assumed ? I faney it’ may be assumed where 
the intrusion is so unlawful, and takes place under such circumstances 
that no other intention is fairly conceivable ; as for mstance, if a man 
were to gain adinission to a lady’s sleeping apartment, under cir- 
cumstances which negatived an mtention to steal. In other cases 
the intention would have to be proved by independent facts, as for in- 
stance his conduct while there. 


510. Whoever, ina state of intoxication, appears 

Misconduct jn 1 any public place, or in any place 
pubbeby adrunken which it is a trespass in him to enter, 
ee and there conducts himself im such a 
manner as to cause annoyance to any person, shall 
be punished with simple imprisonment for a term 
which may cxtend to twenty-four hours, or with fine 
which may extend to ten Rupees, or with both. 


CHAPTER XXIII. 
OF ATTEMPTS TO COMMIT OFFENCES. 


511. Whoever attempts to commit an offence 

punishable by this Code with trans- 
Punishment for . . . 

atiempting to com- portation or imprisonment, or to cause 
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init offences punish- guch an offence to be committed, and 
able with transpor-. 

tation or mprison- in such attempt does any act towards 
ment. the commission of the offence, shall 
where no express provision is made by this Code 
for the punishment of such attempt, be punished 
with transportation or imprisonment of any descrip- 
tion srored for the offence, fora term of trans- 
portation or imprisonment which may extend to one- 
half of the longest term provided for that offence, or 
with such fine as 1s provided for the offence, or with 


both. 


Illustrations. 


(2) A makes an attempt to steal some jewels by breaking open a box, 
and finds after so opening the box that there is no jewel in it. Hehas 
done an act towards the commission of theft, and therefore is guilty 
under this Section. 

(b) A makes an attempt to pick the pocket of Z by thrusting his 
hand into 7s pocket. A fails mthe attemptim consequence of Z’s 
having nothing in his pocket; A is guilty under this Section. 


See the remarks upon this Section Ante p. 181. 


BOOK II. 


CRIMINAL PLEADING. 


1. Indictments. TY. Demurrer. 
1. Form of. lil. Pleas. 
» Jomder of Offences, 1. Want of Jurisdiction. 
3. Juinder of Defendants. 2. Not Guilty. 
3. Previous Acquittal. 


4. Previous Conviction. 


The object of an indictment is to inform the Judge of the offence 
which he has to try, and the prisoner of the charge which he has to 
meet. itis necessary therefore that the indictinent should upon, its 
face contain such statements as amount to a criminal offence, other- 
wise the indictment might be fully proved, and yet no erime be exta- 
blished. No uecessary ingredient can be supphed by evidence, if it 
has not been alleged in the indictinent, for if such looseness were al- 
lowed the prisoner would be convicted, not upon the facts with which 
he had been charged, but upon something additional to them. (Arch. 
43, Reg. v. Richmond, J. C. and kK. 240) Accordingly in a recent 
case before the Supreme Court, where the prsoners were i- 
dicted under 9 Geo. LV. c. 74. 3. 69, which makes it an offence 
to decoy children from their parents ly foree or frand, and the in- 
dictment contained no allegation that. cither force or fraud had 
been employed, it was held that no conviction could be had. (Reg. 
v. Habeeb Sah, 2nd Madras Sessions, 1860) A furthcr reason is, that 
if no such accuracy were required, the Court of Appeal would be unable 
to ascertain by an inspection of the record whether any conviction 
could legally ensue, and whether the pumshment awarded was war- 
ranted by the crime. Not only must ax offence be alleged, but 
the particular offence must be stated, otherwise the indictment will 
not inform the prisoner of the charge against him with sufficient accu- 
racy to put him upon his guard. It is not sufficient to assert that he 
robbed, cheated or defamed. It is necessary to state whom he robbed, 
and how he cheated, and what defamatory wordshe used. As Lord 
Hllenborough, C. J. said, (Reg. v. Stevens, 5 East. 258.) 

‘‘ Every indictment, or information, ought to contain a complote descrip- 


tion of such facts or circumstances as constitute the crime, without incon- 
sistency or repugnance ; and, except in particular cases, where precise tech- 
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nical expressions are required to be used, there is no rule that other words 
shall be employed, than such as are in ordinary use.” 


Where the offence consists simply in the act, it never was held neces- 
sary to state the means by which the act was coinmitted. For in- 
stance, in an indictment for robbery, housebreaking, or theft, it is need- 
less to state the particular means by which the house was broken, the 
prosecutor compelled to give up his money, or the property fraudulently 
obtained. It is sufficient to state generally that the prisoner broke 
and entered the house, robbed the prosecutor, or stole the money ; for 
if he did so, the specific means are immaterial, (Stark. PL. 87.) 


But where the offence is only indictable if committed under certain 
circunstances, or by particular ineans, those circumstances and means 
must be set out, in order to enable the Court to see if they constitute 
a charge for which the prisoner ought to be put upon his defence. 
It is not every fraud, false statement, or false writing which is indict- 
able, and therefore it is not sufficient to say generally that a person 
cheated, gave false evidence, or cominitted forgery, without showing 
what were the acts which he did, which are alleged to make out the 
crime. (Stark. Pl. 88.) 

The English law of criminal pleading, which prevails in the Supreme 
Courts, was so strict in requiring fulness of statement, and accuracy 
of proof that absurd failures of justice constantly oecurred. For in- 
stance describing a person as Tabart, who tumcd out to be Tarbert, or 
Shutliff, who proved to be Shirtlif, was held to be an Lrremediable defect. 
So in the celebrated case of Lord Cardigan’s duel, the whole charge 
broke down, because it was found impossible to prove that a particu- 
Jar person possessed the flowing name of Iarvey Augustus Garnett 
Phipps Tucker, by which he had been incautionsly described in the 
indictment. So in a case of murder it was held to be insullicient to 
say that the wound was given about the breast, or about the navel, or 
on the side or arm, without saying which arm or side! (Stark. Pl. 86 ) 


Such niceties have never been allowed in Mofussil practice, and are 
not likely to be introduced now. The Criminal Procedure Code 
(s. 164) provides ‘that the charge shall describe the unputed offence 
ag nearly as possible in the language of the Penal Code,” and the spe- 
cimens which are given in Chapter ALLE contain no details except such 
as‘are absolutely necessary. It is further provided, (s. 174) that “it 
shall be competent to the Court at any stage of the trial to ainend or 
alter the charge.”” Even where a conviction has taken place, 

“ Tf the Sudder Court shall be of opinion that the facts charged, or those 
of which the accused is found guilty do not answer to the legal detinitiou of 


an offence, it shall annul the conviction, and may order a new trial upun 
an amended charge.” (Chap. XX. s, 286.) 


The same difficulties are provided against, though not to such an 
extent, in the Supreme Courts, by enactments which limit the state- 
ments necessary in an indictment, and give the Court power of amend- 
ment. By Act 16 of 1852, s. 21 it is provided that, 


No indictment for any offence shall be held insufficient for want of 


POWERS OF AMENDMENT. 259 


v the averm nt of any matter nccessary to be proved, 
hat defects shall ae : , 
not vitiate an in. Or for the omission of the words “as appears by 
didiwient the record,” or ef the words “ with force and arms,’ 
or of the words ‘ against the peace,” nor for the 
insertion of the words “ against the form of the statute,” or vice versa, 
nor for that any person mentioned in the indictment is designated by 
a name of office. or other descriptive appellation, instead of his proper 
name, nor for omitting to state the time at which the offence was com- 
mitted in any case where time is not of the essence of the offence, nor 
for stating the tune imperfectly, nor for statiny the offence to have 
been committed on a day subsequent to the finding of the indictment, 
or on an impossible day, or on a day that uever Jiappened, nor tor 
want of a proper or perfeat venue, nor for a want of a proper or formal 
eonelusion, nor for want of or imperfection m the addition of any de- 
fendant, nor for want of the statement of the valuc or price of any 
inmatter or thing, or the amount of damage, injury, or spoil, in any case 
where the value or price, of the amount of damage, injury, or spoil, is 
not of the esseuce of the offence 


By s. 1 of the same Act it is further provided that, 


Fron and after th. coming of this Aet into operation, whenever on 
Bin. is the trial of any indictinent for any felony or mis- 
The Court may demeanor, there shall appear to be any variance 
enh cerbnnan. (eeantors shall appear to be any variance 
ances not materint between the sfatement in such indictment and the 
to the merits of the evidence offered in proof thereof, 1t shall and may 
Sere > ee be Jawful for the court before which the trial shall 
the defendant cau- 1, had, if it shall consider such variance not mate- 
not be prejudiced ; 
in his offence, and Til to the merits of the ease, and that the defen- 
may either proceed dant cannot b€® prejudiced thereby in his defence on 
with or postpone sueh merits to order such indietment to be 
the trial to be had anended, according to the proof, by some officers of 
before the same or ; j . rue 
another Jury the court or other person both in that part of the 
indictment where such variance occurs, and in every 
other part of the indictment which it may become necessary to amend, 
on such terms as to postponing the trial to be had before the same or 
another Jury, as such court shall think reasonable. 


This section provides for variances which appear on the trial, and are 
amended at the trial, No such amendments can be made after verdict, 
to defeat a motion in arrest of judgment. Where snch an amendment 
after verdict took place, the Court of appeal directed the record to be 
restored to its original state, and (the indictment being bad without 
the amendment) a verdict of not guilty to be entered. (Arch. 18] ) 


Nor does the Act authorise an absolute omission in the indictment 
to be filled up. Accordingly in the case of Habeeb Sah, referred to 
Ante p. 287, the court held that it could not direct the reeord to be 
amended by inserting the words “‘ by force” or‘ by fraud.” It is 
obvious that such an amendment would have charged the prisoner with 
doing that which the Grand Jury had never presented that he had 


done. 
37 
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There are various spetial provisions i the Criminal law Amendment 
Act (16 of 1852) relating to particular indictments, which will be re- 
ferred to in the Precedents applicalle to each case. 


In some cases it is expressly provided by the Criminal Amendment 
Act, that a prisoner may be convicted of one offence on an indictment 
which charges him with another. For instance a clerk or servant 
mdicted for embezzlement may be convicted of larceny, if the facts 
proved constitute that offence, and rice rers@ (Act 16 of 1852,8 13.) 
So a person charged with comnnitting an offence, may be fouhd guilt, 
of an altempt to commit it, (ibid. s. 9) anda person charged with 
robbery may be convicted of an assault with intent to rob. (tbid. s. 11.) 
So no person wh6 is indicted for a misdemeanour shall be acquitted if 
the facts proved establish a felony ; though it js competent to the 
Court to discharge the jury from giving any verdict upon the minar 
charge, and to direct an indictment for the more heinous, (ibid. s. 12.) 
The distinction between felony and misdemeanour is now abolished, 
but 1 conceive that the policy of this scction will still continue in force. 


Where an act is made criminal, unless in certain excepted cases, the 
well settled rule has been, that, 


‘If there be any exeeption cont rined im the same clause of the act which 
creates the offence, the indictment inust show, negatively, that the defen- 
dant, or the subject of the indictment, does not come within the exception 
If however the exception or proviso be in a subsequent clause or statute, or 
although in the sune section, yet if it be not incor porated with the enact- 
ing clause by any words of reference, it 16 in that case matter of defence 
for the opposite party, and need not be nevatived in the pleading.” (Arch 
53.) 


This distinction is maintained by the Criminal Procedure Code,(Cha p. 
NIL. ss 165-167) which provides that the absence of all such cireum- 
stances as arc contained in the General Exceptions shall be assumed, 
and that the charge need not assert their absence, nor need evidence be 
eiven to negative them, but that if any such exist it shall be for the 
accused to establish the fact. But 


“ Where the Chapter and Section itself referred to in the charge contains 
an exception, not beimg one of such General Exceptions, the charge shall 
not be unlerstood to assnine the absence of circumstances constituting such 
exception, so contained in the Chapter and Section, without a distinct de- 
nial of such circumstances.” 


The necessity of negativing such execptions does not always carry 
with it an obligation to support this negative assertion by evidence 
Vormerly this seems to have been the case. 


“* But the correct rule upon the subject seems to be, that, in cases where 
the subject of such averment relates to the defendaut, personally, or 
18 peculiarly within his knowledge, the negative is not to be proved by the 
prosecutor, but, on the contrary, the affirmative must be proved by the 
defendant, as matter of defence ; but on the other hand, if the subject of 
the averment do not relate peraonally to the defendant, or be not peculiarly 
within his knowledge, but either relate peculiarly to the prosecutor, or be 
peculiarly within hisknowledge, or at least be as much within his know ledge 
as within the knowledge of the defendant, the prosecutor must prove the 
negative.” (Arch. 183.) 
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For instance it will be necessary for a party who wishes to excuse 
himoelf for an act of apparent defamation tu show, affirmatively, that 
he comes within the exceptions in s. $99. A person indicted under 
s. 245 for taking Coining tools out ofa mint will have to show his 
lawful authority for doing so, though the offence consists in doing it 
“without lawful authority.” But where an act of culpable homieide, 
committed under grave provocation is charged as nuurder, it will be 
necessary for the prosccution to establish some one of the three pro- 
visues which take the aase out of exception L of s. 300. 


2 JoInpER OF OFFENCES. 


Oaly one crime should be charged inthe same Count. Therefore it 
would be improper to charge the same defendant with assaulting A and 
stealing from B im the same Count Sometimes however oue act 
affects different people, as for instance the same writing may be 
defamatory of a dozen different persons, and may be charged as such. 
So diferent acts may be so united in pom of time as to be all one 
transaction, for instance an assault upon several persons Or again 
one transaction may mits progress Involve different crimes, of wluch 
one is merely a step to the other; as for instanee, breaking into a 
house, and stealing therem. or beating aman, and taking away his 
purse. In all these eases the acts may be charged in a single count. 
qArch. 54.) 


The ground upon which a joinder of several crimes in one charge os 
forbidden, is on account of the meonventence which i would eanse to 
the prisoner in lis charge. ‘Therefore it seems that such a Count is 
good after Judgment. (Ibid.) 


The practice was different as to chargig different offences in dif- 
ferent Connts. ‘The general rule was that duferent felomes should not 
be charged in the same indictment, on account of the cmbarrassment, 
resulting to the prisoner, bat differcutl misdemeanors nnght be so 
charzed, provided the yrdymegt upon all was the same. (Arch, 60, 
62.) The distinction between the two classes of erimes now has 
ecased, and therefore the Courts will probably allow the jomder, unless 
in Gases where there would be some real disadvantage to the prisoner. 
The great convenience of allowing several offences to be tried together 
has been recognised by several express enactments. Act 13 of 1850, 
s. 11 allowed any number of distinct acts of embezzlement to be in- 
cluded in the same charges, provided they were all committed within 
a period of six months. Act 16 of 1852 allowed three acis of steal- 
ing to be charged in the same indictment ifcommitted within six 
months. 


It never was any objection that several charges were united 
in the same indictment, where they all arose out of the same transac- 
tion, as for instance where an indictment contained five counts, for 
setting fire to five houses belonging to different owners, but they were 
ali in a row, and consumed by the same fire. (Arch. 60.) 
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In all these cases it will be observed that the charges are of really 
distinct crimes, capable of being the subject of separate convictions, and 
punishments. The only way of objecting is by an application to the 
Judge to quash the indictment, as being embarrassing to the prisoner, 
or to compel the prosecutor to elect upon which charge he will proceed. 
This appheation may, or may not, be eranted by the Judge at his 
discretion, (Arch 60) and was never granted in the case of misde- 
meanours. (Per Lord Ellenborough, C. J. Rex. v. Jones. 2 Campb. 
132.) But there is never anv objection to chagging the same oftence 
m different ways, as for instance charging the same beating, as 
voluntarily causing hurt” under s. 321, and “ voluntarily causing 
erievous hit” under gs. 322. 


The practice as laid down in the Criminal Procedure Code, Chapter 
ATL is similar to that just stated, © The charge may contain one or 
more heads,” (s. 168) which are admissible where the evidence shows 
several offences under the same section, (s. 171.) or under different 
sections of the Penal Code, (s. 170) or where it is doubttal under what 
class of offences the crane actually comuntted inay come. (s. 172) 


3. JOINDER OF DEPENDANTS. 


It is never necessary to join several defendants in the same indict- 
ment as each is smely answerable for his own crime. ‘There are sowe 
eases In which a crime cannot possibly be commutted by one person 
singly, as for instance the offences of joining in an unlawiul assembls , 
(x. L4l) rioting, (s. 146) or takme part in an affray. (s 159.) The 
uidictinent must therefore show that there were a sufficient number 
concerned in it fo make the erme possible, but one may be indicted 
in the absence of the others. So also the guilt of a receiver of stoleu 
property, or of an aecessory to a crime Involves the idea of a principal 
criminal, but such receivers or aceessarics may be indicted separately 
from the principal. (Act /6@ of 1852, s. 15.) 


Where several persons ive joined iu the same indictment, they may 
be incheted in the same Connt, or in séfarate Counts. They cau only 
be joined in the same Count when the offence is capable of being com- 
mitted jointly, as for mmstance, a raurder, house-breaking, or assault. 
But this cannot be done where the offences are in their very nature the 
separate offence of each, as in the case of perjury ITere the false 
evidence, is complete in itself, and cannot be shared in by any other 
person. An indictment charging two persons with perjury in the 
sane count would, in the Supreme Court, be bad on demurrer or 
in arrest of judgment, after couvicticn, (Arch. 53 Rex. v Phillipe 2 
Stra. 921) though in the Mofussil the error would be amended. 


Any number of persons may be jomed in the same indictment pro- 
vided they are charged in separate Counts with separate offences, for 
each count is considered as a separate indictment. 

“ But it seems that to warrant such a joinder in the same indictment, 


the offences must be of the same nature, and such as will admit of the same 
place and judgment.” (Stark. PL 41.) 


DEMURRER. og 


Where such is the care it is obviously more convenient to join all 
the prisoners than to have the same evidence gone over again im cach 
case. Where the facts of each case are wholly unconnected with cach 
other, the proper course is to apply to the Court to quash the indict- 
ment. (Rex. vy. Kingston, § Mast. 46.) Ina recent case, where two 
prisoners were charged, cach ina different count, the first with com- 
muitting perjury, and the second with suborning him to commit the 
same perjury, Sir Adan Bittleston refused to quash the idietment, 
or to arrest Judgment after conviction (Reg. v. Gungammah, ord 
Madras Sessions 1560.) 


a 


© The Criminal Procedure Act contains nothing upon the subject ot 
jomder of defcudants, and J do not imagine that any objection to an 


indictment on account of misjomder would be listened to, unless ina 
very flagrant case. 


Tl. DEMURRER, 


The word demurrer is derived from the Latin verb demorev, and imn- 
pled that the party demurring would wait for the judginent of the Conrt 
whether the case made out agamst im was one winch he was bound to 
answer A denmurer adnnts the facts alleged in the previous pleading, 
bit alleges that those facts do net constitute a case upon whieh judg- 
ment could be given against him. Jor instance supposing an indietment 
for erievous hurt to disclose the fact that the injury had been infleted 
by the defendant while resisting an attempt to rob hin, the defen- 
daut micht demi, adinitting the facts, but alleging that under s. 70d 
he was justified an the violence used. 


Demuriers are not very common in criminal law, because where they 
are necessary they are uscless, and where they are unnecessary they 
are very dangerous. By Act 16 of 1802s, 22 10 4s provided that 


* Every objection to any indictment for any formal defect apparent 
on the face thereof shall be taken, by demurrer or motion to quash 
such indictinent, before the jury shall be sworn, and not afterwards ; and 
every Court before which any such objection shall be taken for any tormal 
defect may, if it be thought necessary, cause the andictment to be forth- 
with amended tn such particular, and thereupou the tual shall proceed us 
uno such defect had appeared.” 


On the other hand a demurrer is a very dangerous mode of taking 
a legal objection, since if overruled, it is in general conclusive upon 
the case. L’ormerly it was supposed that in cases of felony a pitsoner 
might demur in law, and then try the issue m fact if his dewurrer was 
decided against him. But this doctrine was finally overthrown in 
the case of Ree. v. Faderman, (1 Den. C. 0. 565,) where the Court 
held that judgment against a prisoner on general demurrer must be 
final, since a gencral demurrer adimits all the material facts of the case, 
thouzh in the case of a special demurrer, wluch is usually called a 
demurrer in abatement, it might be otherwise. Ina former case, { Ite. 
v. Birmingham Railway, 3 Q. B. 223) the Court granted leave to 
plead after a demurrer. But there the indictment was against a eor- 


9) 4 PLEAS TO THE JURISDICTION, 


poration, and was on the special ground that a corporation was nol 
indictable. 


[ may observe that nothing can well be more unjust than the rule 
which shuts out a defendant from proving his innocence, werely be- 
cause he has chosen first to challenge the soundness of his adversary ’s 
law. By the system now in force m England in civil cases, a party 
may demur and plead at the same time, and the New York Criminal! 
Procedure Code allows a defendant, whose demurrer is over-ruded. to 
plead over at once. Practically a prisoner will always be cntitled 
to urge in lis defence on the plea of not guilty, any matter which 
would have been ground of gcneral demurrer. The latter course how- 
ever will often save the delay of a long tral, and it is a pity at should 
he rendered so perilous. 


The Criminal Procedure Code contains no provision for trving a 
question of law apait fromthe facts, and only speaks of one plea, 
viz, not guilty. (Chap. AIA) 


Vi. Peas. 


1. Pleas to the jurisdiction seldom arise under Enelish law, since 
the same objection may be taken under the general wsue, or by de- 
murier, arrest of yudement, or writ of error. (Areh. 111.) But accord- 
ug to Mofussil practiee, a party who denies the jurisdiction of the 
Court to try him must allege the reason of his exciaption specially, and 
loses the advantage of it if he submits to take his trial. 


Judgment against the prisoner on a plea to the jurisdiction is nog 
conchisive, but merely compels him to answer to the charge. (Stark. 
ree ee) 

The Supreme Courts have by their respective charters ernminal juris- 
diction over all crimes committed within their local linnts. They 
have also exclusive jurisdiction over all crimes cominitted by Muropean 
British subjects within their respective Governments, or dependant 
thereon, or within the Dominions of allied Native Princes. (See Ante 
p.3) They have also an Admiralty jurisdiction. (See Ante p. £.) 


The jurisdiction of the Mofussil Courts, with the single exception 
of the Admiralty jurisdiction which they have recently acquired, (See 
Ante p. 4) depends upon the offence having been comnutted with- 
in their local limits. (Crinnnal Procedure Code, s. 4.) For this 
purpose however the offence is considered as having been committed, 
either where the act was done, or where the consequence ensued. 
(ibid. s. 5.) Therefore 1 a wound was given in one Zillah, of whieh 
the sufferer died in another Zillah, the offender might be tried in either. 


Abettors may be tricd either in the district in which they abetted 
the offence, or in that where it was committed. (ibid. s 6.) 


Receivers may be tried in any district in which they have had pos- 
session of the properly, or in which the principal criminal might be 
tried. (ibid. ss. 9 & 10.) 
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Offences committed on the bowudaries of two districts, or begun m 
one and completed m= auother, may be tried in either. Gbid. 3. 7) 


Qfences committed on a journey or voyage in respect of any pro- 
perty in or upon any vessel, conveyance, or beast of burden, may be 
tred in any district through which such vessel, &e, passed in the course 
of the vovage or jgueney, (ibid s. 8 ) 


tseape from Jawfal enstody may be tied in the distriet fron 
which the escape took place, or in which the offender is apprehended. 
Qbid. 6. 11.) Sumlarly convicts who return from transportation be- 
efore their sentence has expired may be tried ether im the district where 
they are apprehended, or in that where they were originally tried 
(a [3 


Muropeans, not being British subjects, and Americans can only be 
fried by a covenanted servant ora British subject. (bid. 5. 238.) 


2. The plea of Not guilty throws upon the prosecution the burthen of 


prowng evers{iing that as necessary to make@ out the ernune charged 
Where a prea facie case has been made out, the person may either 
produce evidenve to disprove it, or to justify at. Por mistanee a man 
charged with an assault. mia either show that he never committed 
the offence, or that he used the violence mmputed to hin in the exereise 
of Ins duty. Under this plea all objections may be taken which show 
that the acts proved do not constitute the legal definition of a erime, 


Where a prisoner refitses (o plead, a plea of Not Guilty is entered 
for hum, and the trial proceeds in all respects as if he had pleaded. 


3. Prerionts Aequftal. Misa well established rule of law, that 
aduan shall not be twiee vexed for one aud the same cause. This does 
not mean that he may not be twice tried for the same offence, but that 
he may not be pnt twice im peri. As Abbott C.J. said, (Rex. v. 
Tayler. 3 BO & ©. 3507) 

‘CA plea of previous aciputtal must show, that the defendant was law- 
fully acquitted, viz., that lhe was avquitted upon an indictment sufficient 


to induce punshment if he had been convicted, aud charging the same 
ty 
offence. 


The acquittal must be upon a trial which might have terminated in 
a conviction. Therefore if a bill is preferred to the Grand Jury who 
throw it out, this cannot be pleaded afterwards as an acyuittal, (2 
Hale, 246) and so it would be if a case were investigated by a Magis- 
trate with a view to a committal aud he refused to commit. But if 
the case were one with which he was authorised to deal finally, and he 
touk it up for the purpose of disposal, and not of cominittal, and dis- 
mussed the charge, this would be a bar in future. 


So the indictment must be one upon which a conviction could have 
ensued, and therefore if the indictment were bad in law, an acquittal 
upon it would be 1 bar to a second indictment, because no convic- 
tion coukl have been maintained upon the first. (Arch. 120.) And so 
it would be where the defendant had judgment im bis favor on denrur- 
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rer, upon an indictment which charged no offence. Rolfe, B. said in 
such a case, 


‘ The ground of the judgment on the demurrer being in favor of the 
prisoner was that the former indictment did not charge any felony. The 
prisoner was only discharged of the premises in that indictment specified, 
and that is no discharge from this indictinent which does charge a felony.” 
(Reg. v. Richmond, 1 C. and K. 241.) Me 


Lastly, the acquittal must be upon substantially the same charge. 
This is tested by cousidering, whether the evidence necessary to prove 
the indictment eould have procured a legal convictiou upon the first 
(Arch. 118.) Therefore an acquittal on an indictment for murder will 
bar a subsequent indictmeut for culpable homicide not amounting to 
murder, since it would have been competent to aequit of the grave 
offence, and to convict of the minor. (Arch. 119) Soa person acquit - 
ted of a burglary or robbery eanuot afterwards be indicted for an 
attempt to commit burglary or an assault with intent to rob, Nor 
ein a person acquitted of a breach of trust be tried upon the same fact 
alleged to be a larceny.’ For i all these eases, if the faets set wpm 
the second indictment had been proved in the first, a conviction 
would have resulted. Act 16 of 1852, 55.9, 11, 13, Ante p. 290.) 


But an acquittal on a charge of breaking and entering a house, hav- 
me made preparation tor causing hurt to any person, would be no bar 
to an indictment for breaking and entering the same house with in- 
tent to steal. For the same evidence whieh world ensure conviction 
on the secoud indictment must result in an acquittal upon the first, as 
the offences are distinct. (ss. 457, £58. Sec. 2, Leach 716 ) 


The proof of the issue lies upon the defendant. A certificate under 
the hand of the Clerk of the Crown or the Officer having the custods 
of the records of the Court in which the acgnittal took place 1s suffi- 
cient proof of the fact of the acquittal. (Act 15 of 1552.8 9.) Oral 
evidence is admissible to show that the two indictments related 
to the same charge, as for instance that the house said to be broken, 
the property alleged to have been stolen, &c., were the same in each case. 


Where the plea is found against the defendant, the rule of English 
Jaw was, that if the charge was one of treason or felony he should be 
allowed to plead over, but if the imdietment was for a misdemeanor, 
judgment was passed at once for the Crown. (Rex. v. Taylor. 3 B. & C. 
512.) This distinction arose in days when every felony was a capital 
crime, aud seems quite absurd in the present age when one class of of- 
fences is punished. as heavily as the other. As the difference between 
felonies and misdemeanors is now abolished, the Courts will probably 
take a common sense view of the matter, and allow the defendant to 
plead to the merits in every case. In the Mofussil this is undoubledty 
the course which would be pursued. 


4. The same remarks which I have just made upon the plea of 
previous acquittal apply to the plea of previous conviction. Instances 
are not likely often to arise. 
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FORMS OF INDICTMENT. 


_ The following forms are drawn upon the model of those contained 
in the Criminal Procedure Code, and are intended for the use of the 
Mofussil Courts. In order to adopt them to Supreme Court practice, 
the commencement and conclusion will have to be altered. Indict- 
ments in the Supreme Court are always first found by the Grand Jury, 
and commence 


“The Jurors for our Lady the Queen upon their oaths present that, &o.” 


Where the offence is a statutable one, as every offence will now be, 
they end with the words, : 


‘“ Contrary to the form of the Statute in such cases mado and provided.” 


- The omission of these words is however immaterial since Act 16 of 
1852. s. 21. (See Ante p. 289, Arch. 114.) 


I have in many cases made the indictment more specific in its state- 
ment of the offence than the corresponding form given in the Code. 1 
cannot imagine that the legislature intended that, the indictment should 
convey no information whatever cither to judge, jury, or prisoner, as 
would certainly be the case if it merely stated that on a certain day A 
cheated. 


I have also referred to those enactments which govern indictments 
in the Supreme Court, partly to facilitate reference by Supreme 
Court practitioners, and partly as furnishing a guide to practitioners 
in the Mofussil, in cases not otherwise provided for. 


To prevent repetition [ may here notice certain sections of the Cri- 
minal Law Ainendment Act (16 of 1852) which are continually brought 
into plav. 


V. In any indictment for forging, uttering, stealing, embezzling, de- 
stroying or concealing, or for obtaining by false 
ment in cases of Pretences, any instrument, it shall be sufficient to 
forgery and utter- describe such instrument by any name or designa- 
ing, stealing, and tion by which the same may be usually known, or 
embezzling, or ob- by the purport thereof, without setting out any 
taining by false copy or fac-simile thereof, or otherwise describing 
pretences. : 
the same, or the value thereof. 


Forms of indict- 


VI. In any indictment for engraving, or making the whole or any 

_ part of any instrument, matter or thing whatsoever, 

ie te «ot for using or having the unlawful possession of 
poss any plate or othcr material upon which the whole 

or any part of any instrument, matter, or thing whatsoever shall have 
been engraved or made, or for having the unlawful possession of any 
paper upon which the whole or any part of any instrument, matter, or 
thing whatsoever shall have been made or printed, it shall be sufficient 
to describe such instrument, matter, or thing by any ues or designa- 
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tion by which the same may be usually known, without setting 
out any copy or fac-simile of the whole or any part of such instrument, 
matter, or thing. 


V1I. In all other cases, wherever it shall be necessary to make 

any averment in any indictment as to any instru- 

In other cases. | ment, whether the same consists wholly or in part 

of writing, print, or figures, it shall be sufficient to 

describe such instrument by any name or designation by which the 

same may be usually known, or by the purport thereof, without setting 
out any copy or fac-simile of the whole or any part thereof. 


VIII. rom and after the coming of this Act into operation, it 
: shall be sufficient in any indictment for forging, ut- 
Intent to defraud tering, offering, disposing of, or putting off any in- 
ee MI sed strument whatsoever, or for obtaining or attempt- 
er yroved an oe eg (Ng to obtain any property by false pretences, to 
of forgery, utter- allege that the defendant did the act with intent to 
ing, or false pre- defraud, without alleging the intent of the defen- 
tences. dant to be to defraud any particular bgeon ; and 
on the trial of any of the offences in This scction 
mentioned, it shall not be necessary to prove an intent on the part of 
the defendant to defraud any particular person, but it shall be suffi- 
cient to prove that the defendant did the act charged with an intent to 
defraud. 


XVII. In every indictment in which it shall be necessary to make 
e any averment as to any money or any note of 
Coin and bank- any bank, it shall be sufficient to describe such 
alee eee ce money or bank-note simply as money, without 
money. specifying any particular coin or bank-note; and 
such allegation, so far as regards the description of 
the property, shall bc sustained by proof of any amount of coin or of 
any bank-note, although the particular species of coin of which such 
amount was composed, or the particular nature of the bank-note, shall 
not be proved, and in cases of embezzlement and obtaining money or 
bank-notes by false pretences, by proof that the offender embezzled or 
obtained any piece of coin or any bank-note, or any portion of the 
value thereof, although such piece of coin or bank-note may have been 
delivered to him in order that some part of the value thereof should 
be returned to the party delivering the same, or to any other person, 
and such part shall have been returned accordingly. 


Indictment for Abetting an Offence, where the Principal is also indicted. 


That he the said A B on or about the day of at 
committed murder by causing the death of and that he 
has thereby committed an offence punishable under s. 302 of the 
Penal Code and within the cognisance of the (style of Court.) 


That he the said C D on or about the day of at 
abetted the commission of the said murder by the said A B, and that 
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he has thereby committed an offence punishable under ss. 109 aud 302 
of the Penal Code and within, &c. 


Indictment for Abetting asa Separate Offence. 


That one C D (or certain persons unknown) on the day of 

committed theft by stealing Rs. 50 the property of one 

aud that he the said A 8 abetted the said C 1) (or the 

said persons) in the commission of the said theft, and that he has 

thereby committed an offence punishable under ss. 109 and 379 of the 
Penal Code and within, &c. 


"Indictment for Abetting one Offence where a different Offence 
is committed. 


That he on or about the day of did instigate and 
abet one A B to break by night into the house of one C D having 
made preparations for causing hurt to a person, and that the said A 8 
did in pursuance of such abetment break into the house of the said 
C D, and killed one EF then being in the said house, and that he the 
said (abetlor) has thereby,committed an offence punishable under ss. 
111 and 302 of the Penal Code and within, &e. 


Ludictment for Abetting an Offence which is not committed. 


a 


That he on or about the day of did instigate and 
abet one C D then being a Village Moonsiff in to take a 


gratification other than his legal remuneration as a reward for showing 
favor to him the said (adeééor) in O. 5S. 1 of 1861 then pending before 
him the said C D, and that he has thercby committed an offence punish- 
able under ss. 115 and 161 of the Penal Code and within, &c. 


Indictinent against a Public Servant for Concealing a Design to Commit 
an Offence which it was his duty to prevent. 


That on or about the day of A Band. certain 
other persons unknown committed dacoity in the village of 
and that he the said (defendant) bcing a police peon and, as such, 
a public servant whose duty it was to prevent the said cre, being 
well aware of the design to comimnit the said offence, did voluntarily 
conceal the same, and did illegally omit to inform his superior officer 
of such design, and that he has thereby committed an offence 
punishable under ss. 119 and 391 of the Penal Code and within, &c. 


Note.—The indictment ought to state such facts as will show not 
only that the defendant was a public servant, but also that he was a 
public servant whose duty it was ag suck, not merely as an ordinary 
citizen, he prevent the offence. 


Indictment for Waging War. 


That he on or about the day of at, . 
waged war against the Queen, and that he has thereby committed an 
offence punishable under s. 121 of the Penal Code and within, &c. 


Nole.—It is not necessary to set out the particular acts of the defen- 
dant. (Arch. 598.) se 
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Indwtment for Attempting to overawe a Councillor by Violence. 


That he on or about the day of with 
the intention of inducing the Honorable A B a member of the Council 
of the Governor General of India to refrain from exercising his lawful 
power as such member, assaulted such member, and that he has there- 
by committed an offence punishable under s. 124 of the Penal Code 
and within, &c. 


Indictment for Attempting tu Seduce a Soldier from his Allegiance. 


That he on or about the day of attempted to seduce 
from his allegiance to the Queen one then being a private soldier 
in the Regiment of Her Majesty’s Madras Army and that he has 
thereby committed an offence punishable under s. 131 of the Penal 
Code and within, &e. 


Indictment for Joining an Unlawful Assembly Armed with a 
Deadly Weapon. 


That he on or about the day of at, with 
other persons to the number of five or more did wnlawfully assemble 
together he the said being then and there armed with 


a deadly weapon that is to say a etn, and that he has thereby com- 
mitted an offence punishable under s. 144 of the Penal Code and 
within, &e. 

Indictment for Rioting. 


That he on or about the day of — at with other 
persons to the number of five or more unlawfully assembled 
together at and there committed the offence of rioting 


and that he has thereby committed an offence punishable under s. 147 
of the Penal Code and within, &c. 


Indictuent for an Affray. 


That on or about the day of they 
the said A B and C J) did comunit an affray in the public street at 
and that they have thereby committed an offence punishable 
under s. 160 of the Penal Code and within, &e. 


Indictment against a Public Servant for Accepting a Gratification. 


That he being a Public Servant, that is to say, an Inspecting 
Engineer in the Department of Public Works accepted for himself 
from one A B a gratification, other than legal remuneration, as a motive 
for his the said (defendant's) procuring a certain contract for the said 
A B, such being an official act, and that he has thereby committed an 
offence punishable under s. 161 of the Penal Code and within, &c. 


Indictment for Non-atlendance in Obedience to a Latoful Summons. 


_That on or about the day of one A B then being 
Zillah Judge of w und being as such Zillah Judge legally 
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competent to issue a summons, did by his summons call upon the said 
(defendant) to appear and give his evidence at the Court House of 

on and such summons was duly served upon the said 
(defendant) yet he intentionally omitted to attend at the said Court 
House and that he has thereby committed an offence punishable 
under s. 174 of the Penal Code and within, &c. 


Indictment for Disobedience to an Order Promulgated by a Public 
Servant. 


That on the day of A B then being Magistrate 
of made and promulyated an order directing the Left Hand 
Caste to refrain from conducting a procession through the 
street in the Village of , such being an order which he was 
lawfully empowered to promulgate, and the said (defendants) well 
knowing the said order disobeyed the directions of the sad A B, and 
conducted the procession through the said street, whereby a riot was 
caused in the said Village, and that they have thercby committed an 
offence punishable under s. 188 of the Penal Code and within, &c. 


Note.—The indictment ought to show that the public servant was 
one authorised to promulgate an order, and that the order was one 
which he was competent to make. 


Fause Evipence. Judictment for Giving False Evidence in a 
Suit before a District Moonsiff. 


That he on the 1st day of May 1861 being summoned as a witness 
in OQ. Sml of 1861 being a judicial proceeding then pending before the 
District Moonsiff of and being bound by solemn affirmation to 
state the truth, did knowingly and falsely state that he had seen one 
Ramasawiny sign a certain document marked A, whereas he had not 
seen the said Ramasawmy sign the saul document, and that he 
has thereby committed an offence punishable under s. 193 of the Penal 
Code and within, &c. 


Indictment for False Statement in an Iucome Tax Return. 


That he on the day of being bound by law to make 
a declaration as to the amount of his profits for the year 1860, which 
declaration the Special Commissioner of Income ‘l'ax was authorized to 
receive as evidence of the amount of such profits, made a return to 
Robert Ellis, then being Special Commissioner of Income Tax for the 
Town of Madras, and did in such return knowingly and falsely state 
that his profits for the year 1860 had been only Rupees 1,000, whereas 
his profits for the said year had been Rupees 10,000, and that he has 
thereby committed an offence punishable under s. 199 of the Penal 
Code and within, &c. 

Note.—The practice in the Supreme Court is to set out the sub- 
stance and as nearly as possible the words of the statement upon which 
perjury is assigned. This practice ought I think to be observed in 
the Mofussil, otherwise it would be impossible to anticipate the parti- 
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cular part of his statement which the defendant would have to main- 
tain, or to bring witnesses to prove its truth. The statement proved 
must also be substantially the same as that set out, unless the record 
is amended to meet the variance. (Arch. 632.) It must also be ex- 
pressly alleged that the statement was knowingly and falsely made ; 
(Arch. 677) but this allegation will be borne out by proof that the de- 
fendant had no reason to believe his assertion to be true, though he 
did not in point of fact know it to be false. (Arch. 680.) 


By Act 16 of 1852, s. 19, it is provided that in any indictment for 
perjury it shall be sufficient to set forth the substance of the offence 
charged upon the defendant, and by what Court or before whom the 
oath &c. was taken, without setting forth any part of any proceeding 
in law or in equity, and without setting forth the commission or au- 
thority of the court or person before whom such offence was committed. 


Indictment for using Evidence known to be False. 


That onc Ramasawmy fabricated false evidence by making a false 
entry in an account book, purporting to be an entry of a payment of 
Rs. 1,000 made by the defendant to one Verasawmy, and that he, the 
defendant, in O. 8. 1. of 1861, being a judicial proceeding before the 
Civil Judge of , corruptly used the said entry as genuine evi- 
dence knowing it to be fabricated, and that he has thereby committed 
an offence punishable under s.196 and 193 of chapter XI of the 
Penal Code, and within, &c. 


Indictment for Fraudulent transfer of Property. * 


That one A B was a creditor of the said (defendant) and had sued 
him in the Moonsiff’s Court of in O.S. 1 of 1861, and 
had obtained judgment against him for the sum of Rs. 1,000, and the 
said (defendant) intending to prevent a ecrtain piece of land situated in 
the village of from being taken in execution of the said decree, 
fraudulently transferred the same to one A B, and that he has thereby 
committed an offence punishable under s. 206 of the Penal Code, and 
within, &c. 


Indictment for a False Claim, 


That he on or about the day of commenced 
a suit in the District Moonsiff’s Court of against one 
A B, and in the said suit falsely claimed to be the owner of certain 
jewels then in the possession of the said A 13, with intent to injure the 
said A B, whereas he well knew that he was not the owner of the jewels 
so claimed, and that he has thereby committed an offence punishable 
under s. 209 of the Penal Code and within, &c. 


Indictment for a False Charge of an Offence. 


That he on or about the day of with intent 
to catso injury to one A B appeared before the Magistrate of 
and there falscly charged the said A B with having stolen Rs. 50, he 
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the said (defexdant) at the time well knowing that A B had not stolen 
the said money, and that there was no just or lawful ground for such 
charge, and that he has thereby committed an offence punishable under 
s. 211 of the Penal Code and within, &c. 


Indictment for Harbouring an Offender. 


That on or about the day of the crime of davoity 
was committed in the village of and that he the said (defeud- 
ant) harboured one A B, whom he at the time he harboured him knew 
(or had reason to believe) to be one of the offenders, and that he has 
thereby committed an offence punishable under s. 212 of the Penal 
Code and within, We. 


Iudictment for Counterfeiting Coin. 


+ That he ou or about the day of counterfeited a piece 
of the Queen’s Coin known as a Company’s Rupee, and that he has 
thereby committed an offence punishable under s. 232 of the Penal 
Code and within, &e. 


Tudictinené, for Passing off and Possessing Counterfeit Com. 


First; That he on or about the day of having 
a Counterfeit Coin, which was a Counterfeit of a piece of the Queen's 
Com known as a Company’s Rupee, and which, at the time when he 
beeame possessed of it, he knew to be a Counterfeit of the Qucen’s 
Coin, fraudulently delivered the same to one AB, and that he has 
thereby commiticd an offence punishable under s. 240 of the Penal 
Code and within, &c. 


Secondly ; That he on or about the day of delivered 
to one A'B as genuine a Countérfeit Coin, that is to say a Counterfeit 
Rupee, knowing the same to be Counterfeit, and that he has thereby 
committed an offence punishable under s. 241 of the Penal Code and 
within, &c. 


Thirdly ; That he on or about the day of was 
fraudulently in possession of Counterfeit Coin, that is to say three 
Counterfeit anna pieces, he, at the time when he became possessed 
thereof, having well known that they were Counterfeit, and that he has 
thereby committed an offence punishable under s. 242 of the Penal 
Code and within, &c. 


Indictment for Murder and Culpable Homicide. 


First; That he on or about the day of at 
committed murder by causing the death of and thai he has 
thereby committed an offence punishable under s. 302 of the Penal 
Code and within, &c. 


Secondly ; That he on or about the day of at 
committed culpable homicide not amounting to murder by caus- 
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ing the death of and that he has thereby committed an 
offence punishable under s. 304 of the Penal Code and within, &c. 


Note.— According to English law separate Counts stating the same 
offence as murder and culpable homicide are not necessary. Upon an 
indictment for murder the jury are at liberty to find guilty of the lesser 
offence only. 


By Act 16 of 1852 s. 4 it is unnecessary to set forth the manner or 
means by which the death was caused, and it is sufficient to charge 
that the defendant did feloniously, wilfully, and of his malice afote- 
thought kill and murder the deceased, and it is sufficient in an indict- 
ment for manslaughter (culpable homicide) to charge that the defendant 
did feloniously kill and slay the deceased. The word “ feloniously” 
will now he unnecessary. 


Indictment for Causing Miscarriage. 


That he on or about the day of voluntarily and 
without the consent of A B, then being a woman with child, caused 
the said A B to miscarry, such miscarriage not being caused in good 
.faith for the purpose of saving the life of the said woman, and that he 
has thereby committed an offence punishable under s. 313 of the Penal 
Code and within, &c. 


Indictment for Causing Grievous hurt by Dangerous Weapon. 


That lie on or about the day of voluntarily caused 
grievous hurt to one A B by means of an instrument for shooting, that 
is to say a pistol, the said hurt not being caused on grave and sudden 
provocation, and that he has thereby committed an offence punishable 
under s. 326 of the Penal Code and within, &c. 


Indictment for Wrongful Confinement for the Purpose of 
Compelling Restoration of Property. 


That he on or about the day of wrongfully confined 
one A B, for the purpose of constraining the said A B to cause the 
restoration of certain jewels before then stolen from him the said 
(defendant) and that he has thereby committed an offence punishable 
under s. 348 of the Penal Code and within, &c. 


Indictment for an Assault. 


That he on or about the day of assaulted one A B, the 
said assault not being committed on grave and sudden provocation 
given by A B, and that he has thereby committed an offence punishable 
under s. 852 of the Penal Code and within, &c. 


Indictment for Kidnapping from Lawfui Guardianship. 


That he on or about the day of kidnapped one A B, 
being a female under the age of 16, from the lawful guardianship of her 
father C D, and that he has thereby committed an offence punishable 
under s, 361 of the Penal Code and within, &c. 
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Indictment for Rape. 


That he on or about the day of committed rape upon 
the person of one A B, and that he has thereby committed an offence 
punishable under s. 376 of the Penal Code and within, &e. 


Indictment for Theft by a Servant. 


That he on or about the day of being the servant of one A 
B, did commit theft by taking six spoons then in the possession of lis 
said master, and that he has thereby committed an offence punishable 
under s. 381 of the Penal Code and within, &e. 


Note.—As to the description of the property stolen, see Ante p. 297. 


If the facts proved under this indictment amount to embezzlement, 
there may still be a conviction ; see Ante p. 290. 


Where property alleged to have becn stolen at one time, appears to 
have been taken at diflerent times, the prosecutor shall not be required 
to clect upon which taking he will proceed, unless it shall appear that 
there were more than three takings, or that more than six months 
elapsed between the first and last ; in either of which cases, the prose- 
cutor shall be required to elect to proceed for such number of takings, 
not exceeding three, as have taken place within six months from first 
to last. (Act. 16 of 1852, s. 17.) 


Indictment for Extortion by Putting in Fear of Death. 


That he on or about the day of did extort a pro- 
missory note for Rupees 100 from A B having, in order to the com- 
mitting of such extortion, put the said A B in fear of death, and that 
he has thereby committed an offence punishable under s. 386 of the 
Penal Code and within, &c. 


Indictment for Highway Robbery by Night. 


That he on or about the day of on the 
highway leading from A to B, and between sunset and sunrise, rob- 
bed one C D of a watch and seals, and that he has thereby committed 
an offence punishable under s. 392 of the Penal Code and within, ke. 


Indictment for Dacoity with Murder. 


That, on or about the day of he with others to 
the number of five or more committed dacoity at the village of 
and that in committing such dacoity one of the said persons mur- 
dered one A B, and that he the said (defendant) has thereby committed 
an offence punishable under s. 396 of the Penal Code and within, &c. 


Indictment for Criminal Misappropriation. 


That he on or about the day of dishonestly mis- 
appropriated certain jewels, knowing that such property was m the 
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possession of one Ramasawmy, now deceased, al the tine of his death, 
and that the same has not since been m_ the possession of any parson 
legally entitled to such possession, and that he has thereby committed 
an offence punishable under s 404, Chap. XVIT of the Penal Code 
and within, Ke. 


Indictment for Criminal Breach of Trust. 


That he being the Clerk of Messrs. A & Co., and being in such capa- 
city entrusted with a promissory note the property of the said Messrs. 
A & Co., committed criminal breach of trust by dishonestly converting 
the said note to his own use, and that he has thereby committed an of- 
fence punishable under s. 408 of the Penal Code and within, Xe. 


Nole.—-As to the description of the propeity embezzled, see Ante 
p. 297. 


If the alleged embezzlement should turn out to be a theft, the de- 
fendant may still be eonvieted under this indictment. See Ante p. 290. 


The Criminal Procedure Code seems {o consider that a mere state- 
ment that A committed criminal breach of trust is sufficient in an in- 
dictment. ven if such an indictment shold be held legally satiei- 
ent, it is obvious that justice demands a more specific statement from 
the prosecutor. 


Indictment for Recvieing Stolen Property. 


That he on or about the day of dishonestly re- 
ceived a gold bracelet, then being stolen property, knowing the same 
to be stolen property, and that he has thereby counnitted an offence 
pumtshable under s. £11 of the Penal Code and within, Xe. 


Indictinent for Cheatiry. 


That he on or about the dav of cheated one 
Vecrasawiny, by falsely pretendmeg that a certain ornament was made 
of gold, and thereby deceived the said Vecrasawmy, and fraudulently 
induced him to pay the sum of Rupees 100 as the pice of the said 
ornament, whereas the said ornament was not of gold, in consequence of 
which the said Veerasawmy sulfered damage in his property ; and that 
he has thereby committed an offence punishable under s. 429 of the 
Penal Code and within, &e. 


fote.-—Under English law an indictment for cheating was bad 
unless it set out the false pretences, and it was not sufficient merely 
to allege that the money was obtained from the defendant by false 
pretences. (Arch. 388.) Probably in Mofussil practice such particularity 
would not be held necessary, but it seems to me most advisable that 
the indictment should be as specific as possible for the protection of 
the prisoners. A mere allegation in the words of the Code, that A 


cheated B would be too vague to give any information of value to the 
prisoner or the judge. 
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According to the practice of the Supreme Court it 1s also necessary 
lo negative the pretences by special avermeut, ¢ Lreh. 392) but out of 
those linuts such precision would probably vot be required. 


As to the mode of describing the property obtained by cheating, 
See Ante p. 297. 


Indictment for Mischief to Calile. 


That he oun or about the day of committed inis- 
chief by maiming a horse the property of AB, and that he has thereby 
egminitted an offence punishable under s, 427 of the Penal Code aud 
within, Ae. 


Indictment for Lurkug LHouse-Trespass by Night. 


That he on or about the day of aut 
committed lurking-house trespass by night im the house of aid 
that he has thereby committed an offence punishable under s. tk 
of the Penal Code and withiu, &e. 


dudictinent for Breaking open a Closed Receptacle entrusted to hin. 


That he being entrusted with a closed receptacle, that is to say a 
box, containing jewels, did, on or about the day of 
dishonestly break open the same, not having authority so to do, and 
that he has thereby committed an offence punishable under s, 462 of 
the Penal Code and within, &e. 


Indictment for Forging a Lill of Exchange and Kraudulently 
usiig the sane. 


First ; That he on or about the day of forged a 
certain Bill of Exchange, purportig to bea valuable security, with in- 
tent to defraud, and that he has thereby committed an offence punish- 
able under s. 467, of the Penal Code and within, &e. 


Secondly ; That he on or about the day of . frau- 
dulently used the said forged Bill of Exchange as genuine, Wgagaying it 
io be forged, and that he has thereby committed an offcnee Shable 
under ss. 471 and 467 of the Penal Code and within, Xe. 





Note—By Act 16 of 1852 s. 5, in any indictment for forging or 
utterimg any instrument, it is sufficient to desertbe it by any nani by 
which, 1b is gencrally known, or by its purport, without setting forth 
any copy or otherwise describing it, or its value. 


Where the forgery consists in altering a true instrument, the offence 
may still be described as a forgery of the whole. (Ante p. 250. Arch. 
465 ) 

It is not necessary to mention the person upon whom the forgery 
las been passed off, or attempted to he so. (Arch. 466 ) 


It is sufficient to allege the mention to defraud generally, without 
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stating any particular person who would be defrauded by the forgery. 
(Act 16 of 1852. s. 8.) 


Indictment for Defamation. 


That he on or about the day of defamed A B by 
writing and publishing concerning him the following words (here insert 
the defamatory matter) and that he has thereby committed an offence 
punishable under s. 500 of the Penal Code’ and within, &e. 


Indictment for Criminal Intimidation. 


That he on or about the day of criminally inti- 
midated A B by threatening to cause grievous hurt to one B C, and 
that he has thereby committed an offence punishable under s. 506 of 
the Penal Code and within, &c. 


INDEX 


Paae. 
ABDUCTION 
definition of the term, AVI. 862, be, .. 198 
simple, how punishable, XVL. 363. ss ib. 
in order that the person abducted may be murdered, 
AVI. 364, 


vie ise w, 
may be wrongfully éonfiner: XV. I. 865, ... 199 
of woman, in order to seduce her or make her marry, 

XVI. 366, 18. 
of a person, to subject him to grievous hurt, &e. XVI. 367, ib. 
concealing, &c. person abducted, XVI. 368. ... ee td. 
of a child, to take property from it, XVI. 369, oe 200 

See—Forced Labor. Kidnapping. Slave. 
ABETMENT 
in what it consists, V. 107 and 108 and Explans. -- 62-64 
to constitute, it is not necessary that the act abetted 


should be committed, V. 108, Explan. 2, 63 
or that the person abetted should be capable by 
law of committing an offence, 24. Explan. 3, a0. 
of abetment as an offence, 74. Explan. 4, ids ies id, 
does not require concert between abettor and a 
committing the act, 7d. Explan. 5, oe 64 
punishment for, where the act abetted 1s committed in 
consequence, V. 109, and Explan. ove 1b. 
if the person abetted has a different inten- 
tion or knowledge, V. 110,  «.. 65 
when one act is abetted and another is 
done, V. 111, Be ah, 


when abettor is liable to punishment for both 
the act abetted and the act done, V. 112, 66 

where an act for which abettor is liable causes 

an effect different from that intended, 


Vv, 1138, ee eee eee ove 16. 
when the abettor is present when the act 
is done, V. 114, ... ab, 


if offence abetted is punishable with death 
or transportation for life, and that offence 
is not committed, &c., V. 115, if hurt is 
caused, 18. * ses ice 1. 
if offence abetted is punishable with im- 
prisonment and that offence 1s not com- 
mitted, &., V. 116, ‘ap ve 67 
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ABETMENT—continued. 
aud if abettor or person abetted is a 


public servant, &e., a... a 
punishment fof offence by the public generally, or by 
persons more than ten in number, V. #7 Pe 


waging war against the Queen, VI. 121, 
against an ally of the Queen, VE. 125, 
of mutiny, VIT. 131, as: ye 
where the mutiny is is in Bae com- 
mitted, VIT. 132, 


of assault by soldier &c. on superior ofcer, VII. 133, 134, 


of desertion, 135, eis aS 
of act. of sneubortiniatian: VIL. 138, 
in India, the counterfeiting out of India of Queen’ S coin, 


XIL 236, 
See ~— Concealment. Public Ser vant. Buia: 
ABSCONDING 


to avoid service of summons or order, X. 172, 
ACCIDENT 
act done by, when it is no offence, IV. 80, 
ACT 
what the word denotes, 1]. 33, sete aes 
when it includes illegal omissions, IT. 32,  ... 
offence caused partly by, and partly by omission, I. 36, 
done by several persons, each is liable for, when, LI. 34, 
35, 37, 38, ees 
Sce— Repeal. 
ACTS OF STATE 
what are, - a : 
Municipal tribunals have no jurisdiction over, 
become so by ratification, 


ADMIRALTY JURISDICTION 
what Courts possess, 


over what cases it extends, on eae ae 
ADOPT 
forging authority to, XVIII. 467,... sae dies 
Sec— Forgery. 
ADULTERATION 
of food or drink intended for sale, XIV. 272, zee 
gelling, &c. food or drink after, XTV. 273, wees 
let drags, XIV.274, ... aad i 
sale of adulterated drugs, XIV. 215, ae ‘ies 
ADULTERY 
how punished, XX. 497. ae ee 
enticing or taking away, &. a married woinan with intent, 
&e., AX. 4.98, hug ee ou wi 
Seo— Marriage. 
AFFIRMATION 


solemn, when included in the word “ oath,’ 11.51, ... 


PaGs. 


67 
G8 
73 
17 
19 


ib, 


18 


INDEX. 


AFFRAY 
what constitutes an, VILL. 159, ... ae bag 
punishment for committing, VUE. 160, Ss one 
assaulting public officer, suppressing an, VILE. 152, 
See— iol, Cutaefal clssembly. 
AGENT 
of owner or occupier of land, not giving police notice of 
riot &e., VILE. 154, 155, ee ate 
When liable to fine if riot &e. is 
conmnitted, VEEL 36, 0... 
‘ ee Of Trust. Riot. Unlaifut soeubly. 
Al) 
definition of the term, V. 107, Explan, 2, . 
ALLY OF THE QUEEN 


ate 


- 


waging war avast Asiatic, VI. 125, Kes in 
connuitting depredation on, Vi. 126, ved i 
receiving property taken from, VI. 127, sss 7 


ALI ERATION 
made ina dorument, when sf amounts to forgery, XVILE. 


464, ... sete saty ag ra 
See— Cor. Foryery. 
AMERICAN 
when convicted is to be sentenced to penal servitude in- 
stead of transportation, IIL. 56, ss bee 
ANIM AI 
what the word denotes, I]. 47, —... oy “ae 


hhely to en@@nger human life or do grievous hurt, negli 
gence on the part of the possessor of, ATV. 289, 
mischicf done by poisoning, killing, inamung, &e. any, of 
the value of 10 Rupees or upwards, AVEE. £28, 
elephant, eamel, horse, anule, buffalo, bull, cow or ox, 
AVILAPZO,.  oaus ve sis so 
anv animal! of the value of 50 rupecs, 24. ves pte 
See— Mischief. 
ANNOYANCE 
enised by a drmbken man, NAIL. 510, é55 se 
Sce—ILnaull. Lulimudation. 
APPREHENSION 
of offendcr or person charged with offence, wilfully neg- 
lecting to aid in, when bound to do so, X. 


187, ioe wee eae oe 

preventing, by harbouring, &. XT. 216, —... a 
public officer voluntarily omitting, X[. 22],... Ses 

if offender is under sentence of Count, XT. 222, ... 

resisting, of oneself, XI 224, a ae an 

of another, XT, 225, =... ie sag 

ARBITRATOR 

when a‘ public servant” IT. 21, .. sic es 


false evidence before an, XI, 192,... see Aan 


31) 
PAGE. 
S7 


td. 


Sb 


$5,86 


St 


162 


to 
ia 
az 


UR 


who 


235 


195 
130 
132 
133 
134k 

wb. 


Ul 
1uy 


812 INDEX. 


Pace. 
ARMY 
offences relating to the, VII. 131—140, ... 1019-82 
ARREST 
what amount of violence justified by resistance to ... 60-61 
when a private person is authorised to ues = =105 
See— Apprehension. Escape. 
ASSAULT 
definition of the word, XVI. 351, ... we «= AD 
macre words alone do not amount to, 7. Explan. see ib. 
how punishable, if simple, XV1. 352, ses. 195 
on Governor-General, member of Council, &e. VI. 124,.. 17 
abetting, by Soldier or Sailor on superior officer, VI. 
133, 134, 0... 80 
on public officer while suppressing riot, we. VIII. 152,. 84 
on public officer generally, XVI. 353, one »- 196 
on a woman with intent, &c. XVI. 354, — oes ib, 
on any person in order to dishonor, XVI. 35 55, sine 10. 
in attempt to steal property he is carrying, 
XVI. 356, ... ae | 
in attempt wr ongfully to confin ne & person, 
XVI. 357, ... avs re ib, 
on provocation, AVI. 358, ... ove i. 
See—Private Defence. Punishment. 
ASSEMBLY 
when it is © unlawful,” VIIT. 141, ais an 82 
joining or continuing in assembly of five or more persons, 
&e. after notice to ee Villi51 and 
Explan. oe die 84 
See— Unlawful Assembly. 
ASSESSOR 
assisting Court of Justice is a ‘ public servant,” IT. 2], 1] 
personation of an, XI. 229, wes . 136 
ASSOCIATION 
whether incorporated or not, is included in the word 
F © Person,” II, 11, ele aie AP 9 
ATMOSPIIERE 
making it injurious to health, XIV. 278, —... ee = 1G 
ATTEMPT 
to wage war against the Queen, VI. 121, .. ae 13 


ally of the Queen, V I. 125 3, +“ 717 
to restrain or overawe Governor-General, Member of 


Council, &. VI. 124, ... 16. 
to rescue prisoner of state or war, VI. 130, oes 19 
to commit Murder, XVI. 307, _.. sas wee §«=—s 1:79 

Culpable Homicide, XVI. 808, .., oe = 180 

Suicide, XVI. 309, awe wb. 
to commit an offence not otherwise expressly provided 

for, AXIIT. 511, dex 285,181 


See—generally, under the heads of the various offences. 
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AUTHORITY 
forging for receipt or transfer of valuable securities, 
&c., interest, &c., goods, &., AVIIL. 467, ... 258 


BAPTISM 
forging register of, XVIII. 466, ... ee ie ib. 
See — Forgery. 
BELIEVE 
“ reason to believe,” meaning of the term, II. 26, ss 13 
BENEFIT 
what the word does not mean in certain cases, IV. 92, 
Explan.,... ax = cas oe AT 
BIGAMY 
See— Marriage. 
BIRTH 
concealment of, of child, XVI. 318, a we «=s-—:« 1:84 
forging register of, XVIII. 466, ... is oe 258 


See— Miscarriage. 
BREACH OF TRUST, CRIMINAL 


definition of the offence, XVIJ. 405,... eis vce DDS 
simple, how punishable, XVII. 406,. 225 

by carrier, clerk or servant, how punishable, “XVI. 407, 
408,. ve 227-8 
public servant, XVIL 409, nee 1. 228 
banker, merchant, or agent, 24. one eee 10. 

See— Theft. 
BREAKING OPEN 


a closed receptacle containing property, &c. XVIT. 461, 252 
if receptacle was entrusted to offender’s care, XVII. 


462, 593 eh roe Site ore uh. 
See—Oriminal T: Trespass. 
BRIBE 
public servant taking, IX. 161 and Explan.,. eos 90 
person expecting to be a public servant taking, wb. 91 
taking, for corruptly influencing public servant, IX. 162, 92 
for personally influencing him, IX. 163, ib. 


public officer abetting the taking of a, IX. 162, 163, 164, 92,93 
obtaining a valuable thing without consi- 


deration, &c. IX. 165, ig or 93 
Offer of a bribe, V. 109, 116,... — ... 64,68 
See— Gratification. Public Servant. 
BRIDGE 
injuring a public, so as te make it impassable or less 
safe, XVII. 431,. eee eee 243 
see — Mischief. 
BRITISH INDIA 
- what the words denote, IJ. 15, ane re a 
BRITISH SUBJECT 
meaning of the term, ase a rn r 
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BRITISH SUBJECT—continued. 
jurisdiction over, . au a 
crimes committed by, out of India. 
BUFFALO 
killing, poisoning, maiming, or rendering useless, XVII. 
See—Mischief. 
BUILDING 
negligence in repairing or pulling down, XIV. 288, ... 
BULL 
killing, poisoning, maiming, or rendering useless, XVII. 
See— Mischief. 
BUOY 
destroying or removing, &c., XVII. 433,. 
exhibiting a false one, &., XIV. 281, 
See— Mischief’ 
BURIAL 
forging register of, XVIII. 466,... 
BURIAL PLACE 
trespassing on, with intent to insult, &c., XV. 297, 
offering indignity to humun corpse, ib., 
CALENDAR 
British, “year” or ‘ month” is calculated according to, 
IT. 49, oP és ~ ee ise 
CAMEL 
killing, eens pane: or rending useless a, XVII. 
429, ag eee eee 
See— Mischief, 
CAPACITY 
false measure of, me ae 
See— Measure. 
CARE 
and attention essential to, “ good faith,” IT. 52, 
CARRIER 
criminal breach of trust by, XVIT. 407,... 
CERTIFICATE 
issuing or signing a false, XI. 197, 
using as true, one which is false in a material point, XI. 


198, ere ese eee ese 
CHEATING 
definition of the offence, XVII. 415, tok 7 
pretence may be of a future fact,.. oe os 
made during a contract, Poe Shas yee 


need not be i in words, 
must be the cause of the act done, ae 
fraudulent, es we 
simple, punishment for, XVIL 417, eae - 


242 


243 
159 


258 
166 
167 


17 


242 


149 
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CHEATING — continued. 
punishment for, if offender knew he was likely to cause 
loss to one whose interest he was bound to 
protect, XVIT. 418, 
cheating and thereby inducing detivery of 
property, XVII. 420, = ose 
CHEATING BY PERSONATION 
what constitutes the offence of, XVIT. 416,... see 
punishment for, XVII. 419, sg 
CHILD 
under seven years of age cannot commit an offence, IV. 82, 
nor above 7 and under 12, if notof sufficiently matured 
understanding, LV. 83.. 
under 12, cannot “ consent,” IV. 90, ‘, 
under 12, act done for benefit of, with consent of guar. 


dian, when no offence, IV. 8 site sit 
right of private defence against act of, 1. 98, 0. se 
act done before birth of, to prevent its being born alive, 
AVI. 315,. 


causing death of, in mother’ s womb, XVI. 316, 
exposing and abandoning child under twelve years of, 
XVI. 317,.. see ee 
concealment of birth of, XVI. 318, oes 
See— Abduction. Miscarriage. 
Civil War, effect of upon laws... 
CLAIM 
making a fraudulent, to property to which one is not en- 
titled, XI. 207, ore ae 
false claim in a Court of J ustice, XL 209, ... se 
CLERK 
possession of, is possession of master, IT. 27 and Explan , 
theft by, of master’s property, XVII. 381, ... 
criminal breach of trust by, XVII. 408, 
COHABITATION 
caused by a man deceitfully making woman believe she 
is married to him, XX. 493, ws ae 


See-— Marriage. 
COIN 
what it is, XII. 230, see se 
* Queen’ s, what it is, 1. Sos ” 
cowries are not, 22. Illustr. (a). . re - 
unstamped ree is not, 16. (6)... sae - 
medals are not, 10. (c). aah ses sia 
Company’ s Tupees are, 10. (d). . His Ses 


counterfeiting, XII. 231 and Explan. 
may be by making a genuine coin ook like a a 
different coin, 22. hs ves 
the Queen’ 8, XII, 232... eee ove 
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239 
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ib. 
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COIN— Continued. 
making, &e. or selling, &. any instrument for counter- 
feiting, XI. 2338, .. 189 
for counterfeiting ‘Queen’ s, XI. 234, ib. 
possessing instrument or material for counterfeiting, XU. 
235, 140 
if coins to be counterfeited are Queen’ 8, ib. 10. 
abetting in India the courterfeiting out of Indla of 
Queen’s XII, 236, a 1b. 
importing or exporting counterfeit, XII. 9371, tb. 
if of Queen’s, XI. 238, ib. 
delivery to another of counterfeit of which possession was 
obtained with the knowledge of its being coun- 
terfeit, XII, 239, a 141 
if of Queen’s, XI. 240, ib. 
delivery to another of counterfeit, not known to be coun- 
terfeit when it was first possessed, XI1. 241,. 1b. 
possessing counterfeit, knowing it to be so when first 
possessed, XTT. 242,. 142 
if of Queen’ g, XII. 243, ib. 
person employed in a Mint, causing coin to be of wrong 
weight, AIT. 244, ove : 148 
composition, ab. 16. 
taking a coining instrument away from a Mint, XII. 245, 10. 
diminishing weight of, fraudulently, XII. 246.. ue id, 
if of Queen’s, XIL. 247, 144 
altering composition of, XII. 246, wh. 
if of Queen’s, XI. 247, ib. 
altering appearance of, XII. 248, _... vb. 
if Queen’s, XII. 249, 16. 
delivery to another of, possessed with knowledge that it 
is altered, X11. 250, os 10. 
if Queen’s, XII. 251. 145 
possession of altered, oe with ee of alter- 
ation, KIT. 252, ses at tb. 
diminished in weight, tb., 1b, 
‘if Queen’ 3, ”XIL. 253, 1, 
delivery of as genuine, which when first possessed was 
not known to be altered, &c. XII. 254, oe = 146 
See— Government Stamp. 
COLLECTOR 
may be a “ Judge” within the meaning of the one i. 
19 Lllustr. (2), vn “ei 10 
COMMISSIONED OFFICER 
every, Naval or Military in the Queen’s service is a ‘‘ pub- 
lic servant,” I]. 21, ... ove ove id. 


COMMITTING 
for trial or to eae pe eitaly contrary to law, XI. 
2 


P ove sen eee 


132 
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COMMUTATION OF SENTENCE 
in case of sentence of death, ITT. 54, 18 
in case of transportation for life, TI. 55, 19 
COMPANY 
whether incorporated or not, is included in the word 
“ Person,” II. 11,... ; Re 9 
COMPOUNDING AN OFFENCE 
taking gift for, XI. 213, ee 127 
making gift to induce one to compound, XE 214, ib. 
when it may be done, XI. 214. Except.,. 128 
assault with intent to commit murder cannot be com- 
pounded, 16. Ltlusé. (a.) ry ae 26. 
bigamy cannot, 2d. ‘(e.) vee 16. 
simple assault may be compounded, 76. (6. ) ns ib. 
adultery with married woman 
may be, 7. (d.) ib. 
COMPULSION 
acts done under, when no offence, IV. 94 and Explans. 50) 
CONCKEALING 
design to commit offence punishable with death or trans- 
portation for life, if offence commitied V. 118, 70 
if offence not conunitted, a, - 71 
design to comm i pane punishable with jumprisonment, 
if offené® committed, V. 120, aa 12 
if offence not committed, 74... ub. 
by a public servant, of an offence which it is his duty to 
prevent, V. 119, ... ae 71 
design to wage War against the Queen, VI. 123, 76 
escaped prisoner of State or War, VI. 130,... Svs 79 
deserter, VII. 136, 137, ead 80 
evidence of commission ‘of offence, XI. 201, —204, ~118- 119 
property to avoid seizure, &c. XI. 206, eve = 1:20 
offender to screen him from punishment, AI. 212, wee «= 125 
no offence if offender is husband or 
wife of concealer, 15. Except., 126 
offence, accepting gratification for, XI. 213, 127 
giving gratification for, XI. 214,... 20. 
offender who has escaped from custody, or whose appre- 
hension has been ordered, XI. 216, 130 
no offence, if offender 18 husband or wife 
of concealer, XI. 216, Except., 134 
the birth of a child, by ampoe of dead body, &e. XVI. | 
318, 184 
person who has been abducted or kidnapped, XVI. 368, 199 
CONFESSION 
causing hurt for purpose of extorting, XVI. 330, we «= 1857 
grievous hurt, XVI. 331, re -» 188 
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CONFINEMENT 
of a person who has been kidnapped or abducted, XVI. 
368, ae se 
See— Hscape. Wrongful confi inement. 
CONSENT 


what amounts to, IV. 90, 
cannot be given by child under 12 years of age, when, 
TV. 90, ‘a 
or a person of unsound mind, ib. 
or intoxicated, 78. 
suffering death by consent, on of the term, XVI. 300, 
Except. 5, ; 
CONSPIRACY 
for the doing of a thing, when an abetment, V. 107, 108, 
and Explans., 
CONTEMPT of the lawful authority of public servants in 
preventing service or affixing of ccd &e., X. 


178, ons 
in absconding to avoid service of summons, &e., x. 
DPiS5: -.swee 
non-attendance i in obedience to order, x. 174, 
omitting to produce a document, X. 175, bed 
give notice or information to public servant 
X. 176, 


giving false information to public oo X. 177, 
if in order to make him use his power to the injury 
of another, X. 182,... sis Sie 
refusing to be sworn, X, 178, awe 
answer question, X. 179, 
sign a statement, X. 180, 
making @ false statement on oath, X 181, 
resisting the taking of property by lawful authon- 





eea@ 


ty, X. 183, 
obstructing sale of property by lawful authority, 
X. 184, ae 


illegal purchase or bid for property offered for sale 
by lawful authority of public servant, X. 185, 
eee public servant in sical of duty, 
86 - 
omitting to assist public servant, K. 187, 
disobeying order duly promulgated, X. 188, a6 
the disobedience must produce or ‘be tikely 
to produce harm, 74, Explan., 
threat of injury to public servant, X. 189, 
to restrain a person from applying for pro- 
tection to a public servant, X. 190, 
insulting or ee public servant during a judi 
cial proceeding, XI. 228, .,. 


ee 


See-— Public Servant. . 
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CONTRACT 
when a voluntary is binding ... 266 
when required to be in writing i in order to sustain indict- 
ment, ae -. 268 
what the writing must contain, a a ab. 
CONVENIENCE 
public, XIV... eve Mae 150 
See— Nuisance. 
CONVERSION 
fraudulent, XVII. 403, 404, 405, cu wes 2292-4 
See— Breach of Trust. Misappropriation. 
CONVICTION 
previous, its effect in increasing punishment, IIT. 75, ... 25 
CORPSE 
offering indignity to human corpse, XV. 297, we = «167 
COUNTERFEIT 
meaning of the word, IJ. 28, ... 13 
in order to constitute a, the imitation need fot be exact, ib. 
Explan. oie oe 13, 188-255 
See—Coin. Forgery. Government Stamp. 
COURT OF JUSTICE 
meaning of the term, II. 20, sas she 10 
Punchayet may be a, 26. 2. Tilustr. ase ib. 
what officers of a, are “* public servants,”’ II. 21, saa 11 
absconding to avojd summons, &c., to attend a, X. 172, 97 
preventing service, &c., of summons, &c., to attend a, 

X 178, _ 98 
neglecting to attend when ordered, X. 174... ss ib. 
not producing document in a, when ordered, X, Lips. 63 99 

neglect to aid public servant in executing process of a, 

X. 187, ace oe §=—105 
interrupting proceedings of, XI. 298, oe §=139 
forging a record or proceeding of a, XVIII. 466, we = 258 

See— Contempt. Defamation. 
COVENANTED SERVANT 
is a “ public servant,” If. 2),... as be 10 


COW 
killing, poisoning, maiming or rendering useless, XV1I.429, 242 
See — Mischief. 
CRIMINAL BREACH OF CONTRACT OF SERVICE... 265-70 


See—Service. 


CRIMINAL BREACH OF TRUST 224 
See— Breach of Trust. Trust. 
CRIMINAL FORCE 
definition of the term, XVI. 349, 350, rs --- 193 
threat of amounts to an 4ssaulf, when, XVI. 351, we «= AD 
punishment for using, XVI. 352, ve = 195 


when used towards public “servant, &e., 
AVY, 353, __.. oes ov» 196 
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CRIMINAL FORCE—continued. 
when used to 3 woman with intent, &c., 
XVI. 354, ase 
when used to any person with intent to dis- 
honor, XVI. 355, . 
when used in attempt to steal property 
carried by the person against whom it is 
used, XVI. 356, 
when used in attempt wrongfully to confine a a 
person, XVI. 357, sis 
using on provocation, XVI. 358, 
CRIMINAL INTIMIDATION .. 
Sce— Lntimidation. 


CRIMINAL TRESPASS 
definition of the offence, XVII. 441, Ses a 
how punishable, XVII. 447, 
«* house-trespass,”’—what constitutes, XVII. 442, and 
Except., 
how punishable, ie simple, XVIL. 448, 
if in order to commit an offence pun- 
ishable with death, XVII. 449, 
if in order to commit an offence 
punishable with transportation for 
life, XVII. 450, wie 
if to commit an offence punishable 
with imprisonment, XVII. 451, 
if with preparation for causing hurt, 
&e. or restraint, &. XVIT. 452, 
‘‘ lurking house-trespass,” what constitutes, XVII. 443, 
“ house-breaking,” what constitutes, XVII. 445, and Ex- 
lan. aa aie sss 
lurking house-trespass,” or ‘ house-breaking,” how 
punishable if simple, XVIT, 453, see aes 
if in order to commit another offence, punish- 
able with imprisonment, &. XVII. 454, 
if with preparation to cause hurt, &c. or re- 
straint, &. XVIT. 455, : 
if grievous hurt, is caused &c. while committing, 
XVII. 459, - 
* lurking house-trespass by night” what constitutes, 
XVII. 444, 4. 
e house-breaking by night” “what constitutes, XVIL. 
446, 
lurking house-trespass by night” and ‘ house-breaking 
by night” how punishable, if simple, XVII. 456, 
if in order to commit an offence punishable 
with imprisonment, XVIT. 457, 
if with preparations to cause hurt or 
restraint, &c. XVII, 458, ae 
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CRIMINAL TRESPASS—continued. 
grievous hurt or death caused by one of several persons 
while committing, XVIT. 460, 252 
breaking open closed se a containing, he. proper ty, 
XVII. 461, ... ib. 
if receptacle was entrusted to custody of 
offender, XVIT. 462, ... site a6. 
See— Private Defence. 
CULPABLE HOMICIDE 
what is, XVI. 299, and Explans.. 167-171 
when it is mnirder. XVI. 300, and Excepts. and Provos. 
and Explans, ... wie as ove 171-6 
when not murder, 
when committed under provocation, XVI. 300, 
Except. 1, and Provos. and Explans, - 173-5. 
when committed in exceeding the right of private 
defence, XV1. 300, Except. De ks 175 
by public servant exceeding his powers 
but in good faith, XVL 300, Kx 
cept. 8, .. 176 
in sudden fight and passion, XVI. 300, 
Except. “hs, and Explan., 10. 
when person above 18 years of age voluntarily suffers 
death, XVI. 300, Except. 5, ib, 
when the death caused is that of another than the person 
whose death was intended, XVI. 30), ... cos. TT 
punishment for, when tt amounts to mur ee XVI. 802, 178 
and is committed by a life- convict, 
XVI. 303, 179 
when it docs not amount to mur der, XVI. 304, wb. 
attempt to commit, AVI. 307, 308,. 179-180 
when hurt is caused to any one, -. 180 
time within which death must ensue, ... swe: TT 
proof of corpus delicli, oes tee Sie ab. 
CUSTODY 
See— Apprehension. scape. Llarbouring. 
CUTTING 
causing hurt by, XVI. 324, .., ee ws = 185 
grievous hurt by, XV1. 326, bie -- 186 
NACOITY 
what constitutes the offence of, XVII. 391, vee = 20 
punishment for simple, XVIT. 395, _ ° tb. 


if accompanied by murder, XVII. 396, 2b. 
if grievous hurt is caused, or if death or 
grievous hurt is attempted to be 


caused, XVII. 397, ... 22) 
if offender armed with deadly weapon, 
XVII. 398, sae 10. 


making preparation for, how punishable, XVI 399, evs ib. 
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DACOITY —continued. 
belonging to a gang of dacoits, how punishable, XVIT. 
400, 
wandering thieves how punishable, 


PAGE. 


221 


XVII. 401, ... ove tb. 
assembling for purpose of committing, XVIL. 402, ... 222 
Sce—-Robbery. Theft. 
DEATH 
what the word denotes, IT. 46, tee “ 17 
See—Offence. Private defence. 
DECEASED 
misappropriating moveable property eeaee to estate 
of, XVIT. 404, he wee (O04 
Sce— Misappropriation. 
DECENCY 
public, XIV, ... as ass . 150 
See—Nuisance. Obscenity. 
DECLARATION 
before a public servant, when an “‘ oath,” IT. 51, 18 
making a false, which is receivable in evidence, XI. 199, 117 
using a false, knowing it to be false, XI. 200, a6. 
See—alse evidence. 
DECREE 
suffering a decree for a sum not due, ‘XL 208, 120 
obtaining a decree for a sum not due, XI. 210, ee P| 
DEED 
fraudulent, XI. 206, XVIL. 421, 423, +... 120, 239-40 
See—fraudulent dispositions of property. 
Signing or becoming party to a, with false statement of 
consideration, XVII. 423, Ss 240 
or with false statement as to persons for 
whose benefit it 1s to operate, 20... ib. 
DEFAMATION 
what constitutes the offence, XX1. 499, and Explans. and 
Exceptions, 273-81 
nothing amounts to, if true and if it j is for the public good 
that it should be published, XXI. 499, Except. 1, ... 275 
if said, &c. bond fide of public conduct of public 
: servant, XXI. 7d. Hixcept. 2, 276 
any person touching a public 
question, XXI. 7b. Except. 3, id. 
if it is a true report of proceedings of Court of 
Justice, XXI. id. Except. 4, ~ 277 
if said, &e. bond fide respecting the merits of any 
case decided by a Court of Justice, XXI. a. 
Hixcept. 5, 278 
or regarding tho merits of a public 
performance, XXI. Except. 6, 279 
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Pace. 
DEFAMATION—continued. 
if it be a censure passed dond ‘hie by ‘one having 
lawful authority, XXI. 2, Except. 7, "280 
if it be an accusation preferred bond fide to a duly 
authorised person, XXI. 7. Except. 8, ‘ies ab. 
if said by a person in giving directions for the 
management of his concerns, or for the public 
good I. 26. Except. 9, de a0. 
if it is a caution Jdond fide given for benefit of the 
person to whom it is conveyed, or for the public 
good, XXI, 2b. Except. 10, ds we «= BB. 
punishment for simple, XXI. 500, a 55 ib. 
printing or engraving matter known to 
be defamatory, XXI. 501, ¥es tb, 
selling printed or engraved substance 
having defamatory re XXI. 


502, = ‘ . 282 
DEFENCE 
See—Private defence. ; 
DEMURRER 
what objections must be taken by #9. ase ae eS 
effect of er ae eee ses oes 1. 
DEPREDATION 
committing, on territories in alliance or at peace with the 
Queen, VI. 126,127, ss er vee 17-78 
DESERTION 
abetting, of soldier or sailor, VIT. 135,137, . ses 80 
harbouring deserter, VIJ. 136, — ... uw. 
concealing deserter on board Merchant Vessel, VII. 
137, as ot one ose Bi 16. 
death caused, Sos eae as .. 168 
DETENTION 
of property, IT. 23, see a TP vee 12 
DEVICE 
See—Lorgery. Mark. 
PISFIGURATION 


permanent, of neck or face, is grievous hurt, XVI. 320,... 184 
DISHONESTLY 

definition of the word, IT. 24, aes out 
DISHONOR 

assault, or using criminal force, with intent to, XVI. 355, 196 


or to outrage modesty of a woman, XVI. 345, tb. 
DISLOCATION 


ne 13 


of bone is grievous hurt, XIV. 320, ove oo. «=: 1:84 
See—Huri. 
DISPOSITIONS OF PROPERTY __... oes 10120-2389 
See— Fraudulent dispositions. 
DOCUMENT 


what the word denotes, IT, 29, Explain. 1, ... sas 13 


324 INDEX. 


DOCUMENT— continued. 
public servant framing incorrect, punishment of, IX. 167. 
not producing or delivering up, punishment for, X. 175,... 
destruction of, to prevent production in Court, &., XI. 

204, sk eis 
fabricating as false evidence, XI. 192, vos 
issuing or signing a false certificate, XL 197, - ‘ 
using as true, a certificate false in material point, X1.198, 
“false document” what constitutes the making of a, 
XVIII. 464, is = se 
alteration made in a, when it amounts to forgery, 10. ... 
*‘ forged document,” what constitutes a, XVIII. 470, ... 
See—Cheating. Forgery. 

DRAINAGE 

obstructing, by mischief, XVIT. 432, 
See— Mischief. 

DRIVING 

rash or negligent, showing want of regard for human 
life, &c,, XIV. 279, ati 
DRUGS 


adulteration of, ATV. 274, oe ice 
sale of adulterated, XIV. 275, ... 
selling one drug for another, knowingly, XIV. 276, 


DRUNKENNESS 
when it makes an act or omission no offence, IV. 85, .. 
knowledge or intent of man in state of, IV. 86, bs 

See—- Annoyance, Intoxication. 

DUTY 

See—Pudblic servant. 

EAR 
privation of the hearing of an, is grievous hurt, XVI. 320, 

ELEPHANT 
killing, poisoning, maiming, or rendering useless an, 

XVII. 429,.., aus 
See— Mischief. 

EMASCULATION 
is grievous hurt, XVT. 320, 

ERASURE 
of mark on a Government stamp, seems it to have been 

used before, XII. 263, fe 
See— Government Stamp. 
ESCAPE 
public servant allowing, of prisoner of State or War, VI. 
128, 129, 
aiding, of prisoner of State or War, VI. 130 ‘and Explan. 
if he has escaped from custody, or his eee: has 
been ordered, XI. 216, sie 
ee servant intentionally suffering, of person acensed, 
221, Ore eee 
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ESCAPE—continued. 
of person under sen- 
tence, XI. 222, 133 
negligently suffering, of person charged or 
convicted, XI. 228, 134 
making, or attempting to make, from lawful custody, XL 
224, tb. 
punishment to be in addition to that of - 
original offence, 74. Explan. 135 
See—Rescue. Return fron Transportation. 
EUROPEAN 
is to be sentenced to penal servitude, instead of to trans- 
portation, ITT. 56,... wae ave, ve 19 
EVIDENCE 
of an offence, causing it to disappear, XT. 201, 118 
destroying document, to Paecue its being used as, XL. 
204, _ oe seta ; 119 
of waging war, ies ove 16 
of negligence,... aie ve hes 158 
of perjury,.. ee ALL 
where there are ‘two conflicting depositions, 1b. 
of subornation of perjury, = ae 116 
of rape, ede ois ues sas -. 2038 
of fraud, bai aie ani ae 121-124 
in cases ‘of false charge, ... és 125 
of guilty knowledge in regard to coin, 142 
in case of adulteration, 154 
receiving stolen property, 230 
of unlawful intention when necessary, ss 49, 96, 172 
e when unnecessary, ae 96, 172 
of corpus delicti in case of homicide, 177 
of theft from possession of stolen EDFOpeT ig 213 
of breach of trust,. 225 
of theft on charge of receiving, .. 229 
of receipt on same charge, a. 
of intention to make a fraudulent use, of a forged docu- 
ment, ; vee 260 
variance between it and indictment, aes 289-290 
See—False. alse Evidence. 
EXCEPTIONS 
when they must be negatived in the indictment, 290 
EXECUTIVE GOVERNMENT 
denoted by the word “ Government,” II. 17,... sss 9 
EXPLOSIVE SUBSTANCE 
negligence with respect to, AIV. 286, oe 162 
causing Auré by use of, XVI. 324, a wo. 185 
grievous hurt, by use of, XVI. 326, —«. we «=6: 186 
using, to cause mischief, XVII. 436, ove O44 
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EXPLOSIVE SUBSTANCE—continued. 
to injure a decked vessel of more than 20 ek 
XVII. 437,438, 


EXPOSING 

and abandoning a child under five years of age, XVI. 317, 
EXTORTION 

definition of the term, XVIT. 383, jos 


causing hurt for purposes of, XVI. 327, ext 
grievous hurt for the purposes of, XVI. 329, 
punishment for simple, XVIT. 384, 
attempt to commit by putting a a person in 
fear of injury, XVII. 385, 
committing by putting person in fear of death 
or grievous hurt, XV\1. 386, 
attempt to commit by putting i in fear of 
death or grievous hurt, XVII. 387, 
commitiing by putting in fear of accusation 
of offence, “XVII. 388, 
attempt to commit by putting in fear of 


accusation of offence, XVII. 389, ar 
when it amounts to robJery, XVII. 390, we ade 
See—odbbery. 
EYE 
destroying an, is grievous hurt, XVI. 320, ... ‘ak 
FAITH 
See—Good Faith. 
FALSE 


entry, in book, &e., XT. 192, Js 
information, furnishing ¢ to a public servant, xX. 177, 
intending to cause him to use his power to 
injury of another, X, 182, ... 
respecting an offence which has been com- 
mitted, XI. 203, ... ie ove 
statement on oath to public servant, X. 181,. ous 
in any declaration receivable in evidence, XI. 
199, re 
using such declaration a as true, XL 200, 
certificate, giving, XI. 197, 
in material point, using as ‘true, XI. 198, 
«* document,”’ XVIII. 464, vs 
See— False Boidence. Forgery "Ye 


FALSE EVIDENCE 


who is said to give, XI. 191, and Explans, ... ae 
may be done either verbally or in writing, 1b... 

who is said to fabricate, XI. 192, ae 

punishment for giving or ‘Tabricating i in judicial proceed 
ing, XI. 198,... ses ig aos 
in any other case, w. as, ne id 
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FALSE EVIDENCE—continued. Pag. 
intending to procure conviction of capital of- 
fence, XI. 184, at ew 115 


if innocent party thereb executed, iba, 
intending to procure conviction of offence pun- 
ishable with transportation or imprisonment, 


XI. 195,. 116 
punishment for tein “evidence known to be false, XI. 
196,. ‘ see tb. 


for signing a false certificate, XI, 194, ac, ollT 
for using as true a certificate false in material 


point, XI. 198,.., 10. 
making false statement in de sclaration, which 
is by law receivable in evidence, XJ. 199, — 48. 
using such declaration as true, XJ. 200, ... 10, 
FEELINGS 
wounding religious, &., XV. 295-298... we 166-7 
FIGHTING 
when it constitutes an “ affray” VIII. 159, ue 87 
punishment for, VIIT. 260,. a6 1b. 


culpable homicide committed in sudden fight, where it 
does not amount to murder, XVI. 300, 


Except. 4, Explan.... ae ee «=—s L 6 
FINDER 
of lost property when punishable as ius ed ea it, 
XVII. 403, Explun. 2, si - vee 228 
FINE 
amount of when unlimited, ITT. 63, yee ak 
imprisonment in default of payment of, TIT. 64, we 0d 
limit. to term of, where offence itself pun- 
ishable with imprisonment, IIT. 65, —.., 22 
may be of what kind, II. 66,.. ib. 
limit in term of, if offence is panishable with 
fine only, IIT. 67, és 1b. 
terminates on payment Hf fine or of propor- 
tional part, IIL. 68, 6 ste ewe 40 
within what time may be levied, ti. “Wyen - 23 


may be levied from a state of deceased offender, #. a+ ib. 
See—Punzeshinent. 


TIRE 
negligence, &c., as to, XIV. 285, mn .. I16L 
any combustible matter, tb. esi ab, 
using, to cause mischief, XVII. 435, 436,... 244 
to injure a decked vessel of more than 20 ions. 
XVII. 438, ve ve «O45 
See—Lrplosive substance. Mischief. 
FOOD 
adulteration of, XIV. 272... ee ges a. «=: 153 
selling, &e., adulterated, XIV. a nee ee NO 


noxious and unfit, 2d... hs oe a0. 
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PaGE. 
FORCE 
acts done under si ae when no offence, IV. 94, and 
Explans., ... ec: sie ses 50 
who is said to use, XVI. 349, oe ose . 198 
See—Criminal force. Unlaroful assembly. 
FORCED LABOR 
Exacting, XVI. 374, ... be sive oo. 201 
FOREIGN CONQUEST 
effect of upon laws, __... oo a ane 27 
FOREIGN GOVERNMENT 
how far its orders justify, see a 3 31 
FORFEITURE 
sentence of, renders offender incapable of i pro- 
perty, I. 61, wa ove 20 
adjudged by court in certain cases, “TIL 62, 21 
of property, for waging ¥ war against Government, VI. 121, 
29. . 73-6 
“used in, or or acquired by, committing de- 
predation on a power in alliance with Go- 
vernment, &c., VI. 126, 127... 77-8 
fraudulently removing, &c. ‘property to avoid, XI. 206,. 120 
receiving or claiming 5 property to avoid, 
XI. 207, ois ib. 
public servant disobeying ‘the law, to screen property 
from, XI. 217, sic 131 
framing icorea record, &e. to do ao 
XI. 218, eile eas eee ab. 
FORGED DOCUMENT 
what constitutes a, XVIII. 464, ... a wee UDA 
See—Forgery. 
FORGERY 
definition of the offence, XVIII. 463-464,. one 253-7 
punishment for, if simple, XVIII, 465, am 257 
of a Tecord, &e., of a Court of J nBEibe: XVII. 
466, 2 . 258 
of register of bith, baptism, marriage, or 
burial, XVIII. #., sii 10. 


of a will or valuable ‘security, XVI. 467, oe ib. 
of authority to receive money or transfer, &e., 

10., a6. 

if for the purpose of cheating, XVIIL 468, .. %e "40. 
harming any one’s repu- 

tation, XVIII. 469,... 1. 


using forged document, XVITI. 471, ee 259 
making or possessing a counterfeit plate or seal with 
intent, &c. XVII. 472-473, ... ab. 


having possession of a forged document, XVIII. 474, .. se ab, 
counterfeiting a device or mark for au eneronne 
documents, XVIII. 475-476, ... sia . 260-1 
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FORGERY — continued. 
having possession of material with such mark, i/ ve 260-1 
destroying, &c. or cancelling, &c. a will, XVII. 477, ... 261 
a valuahle security, iB. ib. 
authority to adopt, 76. ... ib. 
FORMS 
Sce-—Lndictinent. 
Page 
FRACTURE 
of bone, &c. 1s grievous hurt, XV. 320, on .. 184 
See—Hurt. 
FRAUD 
what amount of, vitiates a transfer of property, oo 121-124 
mere preference does not amount to, - . «= 1B 
unless in case of insolvency, sae ails oe «=. 240 
FRAUDULENT 
transfer, &c. of property to prevent seizure, XL. 206, ... 120 
claim to property to prevent seizure, XL. 207, KG ib. 
suffering a decree for a sun not due, XL. 208, - ib. 
taking a decree for a s#im not due, XJ. 210,... we «= 124 
See—Forfeiture. Fraudulent disposition of property. 
FRAUD@LENT DEEDS 
See—Fraudulent dispositons of property. 
FRAUDULENT DISPOSITIONS OF PROPERTY 
removal or concealinent, &c. of property to defraud cre- 

ditors, NVII. 421. ... 939 

preventing a debt due to offender from being made avail- 

able to creditors, AVIT. 422, ... ib. 

executing a deed with false statement of consideration, 

XVET. 423, 240 

or with false statement as to person for 
whose benefit it is to operate, 20., 0... tb. 
fraudulent concealment or removal of prope ty cenerally, 

XVII 124,. ies we O41 
assisting therein, ere sie ae 2b. 
release of any bate. or demand, 20., sa ab. 

making fraudulent claim to property to which one is not 

entitled, Xl. 207, 208, vs vie me 120 

FRAUDULENTLY 

‘meaning of the word, TI. 25, ae ne see 13 
FUNERAL 

ceremonies, disturbing asseinbly for performance of, XV. ¥ 

297, ios ove se sia .- 166 
GAIN 
See —Frongful gain. 

GESTURE 

making a, to wound religious feelings of another, XV. 298, 167 

when it may amount to an assault, XVI. 351, wo «= 1 O4 


42 
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GOOD FAITH 
definition of, IT. 52, ... 3 
nothing is in, w hich j is done or believed without due care 
and attention, ib., ae a sie ae 
GOVERNMENT 
what the word denotes, IT. 17, —... Ge 
Sce — Queen Government of India. Executive Gor ernment. 
GOVERNMENT OF INDIA 
what the words denote, II. 16, ... me 
GOVERNMENT STAMP 
counterfeiting a, X11. 255, and Explan. Sis 5 
possessing instrument or material used for counterfeiting 
a, ALI, 256, Shy 
making, or selling, &e. instrument ‘for counter felting a, 
XU. 257,. ove a ih 
selling, &e. 0 counterfeit, XI. 258, a sia 
possessing a counterfeit, pare 259, 
using as genuine onc known to be counterfeit, XT. 260), 
where a, “has been used, effacing vgpting with intent to 
cause ‘loss to Government, X11. \ a ‘ee 
removing a, from a writing, &e. with intent, &e. 2., ; 
using one known to have been used before, with intent, 
ke, XI. 262, - 
erasure of mark upon, denoting that it has been used 
before with intent, &. XII. 263, 


GOVERNOR-GENERAL 
assault on, with intent to compel or restrain exercise of 
any Jawful power, V1. 124,... 
attempt to overawe or restrain by unlawful assembly, ee, 


GOVERNOR OF A PRESIDENCY 


assault on, with intent to compel or restrain exercise of 


Jawful power, VI. 124, des sis 
attempt to overawe by unlawful asse mbly, Ke, “tbs, oe 


GRATIFICATION 

meaning of the word, TX. 161, Explau., 
public servant taking a, improperly, IN. 161, and FE xplan. 
gees , &e. for corruplly influencing a Dea servant, 

XI. 162, . 
for using personal tnflnence with public Serv vant, IX. 163, 
abctment by public servant of the 
taking or giving of a, IX. 164, 
public servant taking, &., a thing without adequate con- 
ideration for it, IX. 165, ... 

accepting, &c. S oe. offender, or abandon prosecution, 
213 se eos 
giving, &. in consileration of screening ~ offender, &e, 


Xl. 214 a es sds 
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GRIEVOUS HURT 
kidnapping a person in order to do him, XVI. 867,... 199 
See— Hurt. 


HARBOURING 
prisoner of State or War, who has escaped, VI. 130, ... 79 
a deserter, VII. 136, and Except., 139,... . 80-81 
offender to screen him from punishment, XI. 212, we «=. ) 85 
no offence, if offender is husband or wife of har- 
bourer, XY. 212, Except , ‘ 126 
offender who has een convicted, or whose apprehension 
has been ordered, XI 216, oe 130 
no offence, if offender is jesband or W vile of har 
bourer, Xf. 216, Kxcept.. eee ted. | TO 
See—Public Servant. 
HEALTH 
public, XIV, M5 ‘4 - =: 150 
See—Atmosphere.  Lifection. Nuisance. 
ILORSE 
killing, poisoning, maiming, Xe. a, NVI. 429, we 242 
See— Mischief. 


HOUSE-BREAKING 
what constitutes the offence of, X VEL. 445, and eee 247 
how punished, if simple, XVIL. 453, - . OBy 
if in order to commit another offence pun. 
ishable with imprisonment, X VIL. 454, 25] 
if with preparation to cause hurt or re- 
straint, &e. XVIT, 4159, = ib, 
accompanied hy causing grievous hurl, &e. 
while committing it, XVI]. 459, 252 
See—Cruninal Trespass. House-breaking Phy night, 
HOUSE-BREALKING BY NIGHT 
what constitutes the offence of, XVII. 446, rest) 
how punished, if simple, NVIT. 455, 251 
if in order to commit another offence pun- 
ishable by oe 
XVIL. 457,. 1, 
if with prcparation to cause hurt or 
restraunt, &e XVIT 458, wh. 
See— Oriminal Trespass. House-breaking. 
HOUSE-TRESPASS 
what constitutes the offence of, XVII. 442 and malar 247 
how punished, if simple, XVII. 448, sti 249 
if in order 10 commit another offence pun- 
ishable with death, XVII 449, we = 250 
an offence punishable with 
transportation for life, &e. 
XVII, 450, a , 
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HOUSE-TRESPASS—continued. 


an offence punishable with 
imprisonment, &c. XVII. 


451, ve 250 
with preparation for causing hurt, &c. or 
restraint, &c. XVII. 452, ‘is v6. 
See-—Criminai Trespass. 
HURT 
who is said to cause it, AVI. 319, a ve «184 
voluntarily causing, what i is, AVI. 321, ie ib. 


punishment for, XVJ. 323, 185 
by using dangerous weapons, &c. XVI, 324, ib. 
when done for extortion, or to force a person 


to do an illegal act, XVL. 327, .. «=: 1 8 
or to extort confession, XVI. 330, we 284 
or to obtain. restoration of property, 74. ... wb 
or to deter public servant from doing his 

duty, XVI. 332, i 188 
when done on grave and sudden provoca- 

tion, XVI. 334, 189 
when caused by act showing want of regard 

for human life, XVI. 337, . “ 190 


administering drug with intent to cause, XV £829, ee 187 


grievous, what i is, XVI. 320, .. 
voluntarily causing grievous, V what 1s, XVI. 322, and 


Eixplan., sea ss ... 184 
punishment for, XVI. 325, 186 
by dangerous weapons, fe, 3 XVL 326,.. 1. 

while committing dacoity or robbery, 
XVI. 397, . 221 

when done to eatort pr operty or to force 
to do an illegal act, XVI. 329, ete LST 

or to extort confession or to compel resto- 
ration of property, AVI. 331, .. 188 

to public servant to deter him from doing 
lus duty, XV1. 333, ... 189 

when done on ee &e., XVI. 
335, ro 10, 

by an act showing want of regard for the 
safety of others, XVI. 338, ww 190° 

HUSBAND 
may harbour or conceal wife offender, XI. 212, Except., 
216, except., ... sat, 126, 13a 
See— Adultery. Marriage. Rape. 
IDIOT 


See— Insane. 
* See— Forgery. 


INDEX. 
ILLEGAL 
application and meaning of the word, II. 43, eee 
Sec—‘* Omission.” 
ILLICIT INTERCOURSE 
abduction of woman in ofder to force her to, XVI. 366, 
IMPRISONMENT 
is rigorous or simple, IIL. 53, 
rigorous applied to prisoner under sentence of transpor- 
‘gation, LLL. 58, eats 
when it may be partly rigorous and partly simple, HII. 60 
in default of payment of fine, IIT. 64, 65, 66 
is in excess of all other imprisonment, ib., 
how limited, JIl. 67, 68,69, ... 
solitary, when and to what extent, TI, 73, 
Ssee—Fine. Punishment. 
(INDICTMENT 
must contain all matters essential to crime, ous 
when particular caus must he stated, 
resull of omission, i 
when it may be amended, a5 ‘ 
what defects are immaterial, fe 
charging an offence different frc om that prov od, a 
what: exceptions must be negative id in, ee snd 
joinder of offences in, 
joinder of defendants, 
forms of for, 
Abetting, where principal indicted 
jointly “3 ie ha 
without principal, 
where the offence abetted has been com- 
mitted, : 
where a different offence ‘has been com- 
mitted, i se sss 
where no offence cominitte .d, oe 
Affray, eae eee ene eee 
Assault, ore oc vac 
Assembly, unlawful, siti sis 
Breaking open receptacle, se sas 
Cheating, ae sty 
Coin counterfeit, fraudulently. deliver Ing, ee 
passing off as genuine, bes ses 
_porscssing, wie das ee 
Confinement, wrongful, aos Aes 
Criminal Breach of Trust, se. pad 
Jutimidation, 2e% sz “ae 
Misappropriation, ... es site 
Culpable Homicide, wee a 
Dacoity with Murder, - aes 
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287 
288 
287 
288-9 
289 


ab. 

ab. 
300 
304 
300 
307 
306 
303 

20. . 


$04 
306 
308 
305 
303 
305 
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INDICTMENT—continued. 
Defamation, re ~~. 3808 
Disobedience to order promulgated by Public Servant,... 301 
Summons of, .. 9800 
Extortion, aig ove aes ww. 305 
False Charge, ... ae fee wee «= 02 
Claim, ae ie asi ses aw. 
Evidence, ... sie .. 301 
using such as genuine, “ne -. 9302 
Statement in a Return,... see -m 301 
Forging document, a6 aw. 307 
using forged document as genuine, is ib. 
Fraudulent ‘Transfer, sing es we 302 
Grievous Hurt, ... a: se we. «= B04 
Harbouring, — ste bee .. 303 
Kidnapping, —.. - we 804 
Lurking Louse-'Lrespass by night, se ve «= B07 
Miscarriage, oe vie sec oe =o 04 
Mischief to Cattle, oe we = 807 
Murder, wee ies ve §=—s- 308 
Overawing Counc itley 2 oe ww. 3800 
Public Servant concealing offence, ae w. 299 
Accepting gratification, ... »- 300 
Rape, wi ave oe = 05 
Receiving Stolen Property, i oes -. 806 
Rioting, eae bee we. 900 
Robbery i ina I ighway, ve _ ve «05 
Seducing Soldier from allegiance, ove we 800 
Theft by a Servant, oss Owe vee = B05 
Waging war, aug ds sve 2399 
INDORSEMENT 
on a bill of Exchange is a “document,” II. 29, Explan., 
2, idlustr., as : sate 14 
is a valuable security,” Il. 30, I llustr, Sn ib, 
INFECTION 
negligent act likely to spread, XIV. 269,... sc. de 
malignant act likely to spread, XIV. 270,... sie 16, 
disobeying Quarantine rules, XVI. 27],... . 158 
INFLUENCE 95 
See— Bribe. Gratification. Publie Servant. : 
¥ INFORMATION 
omission to give, to public servant, X. 176, = 99 
giving false, to public servant, X. 171, ee we 100 


with imtent to cause a ‘public servant to 
use his power to injury of another, X.182, 9 101 
See—Agent. Contempt. Public Servant. Unlawful assembly. 
INJURY 
what the word denotes, II, 44, ies és 17 
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INSANE 
man, act of, no’ offence, TV. 84, abe as 38 
act done for benefit of, when no offence, IV. 89,91, 22, A. 
cannot ‘ consent,” IV. 90, ... a 45 
right of private defence against act of, Iv. 98, eis §2 
causing an, to execute or altera document, is forgery, 
XVIII, 164, i oe ove oe =. 255 
Sce—WHorgery. 
INSANITS 
what amounts to m law, a wea eve O94] 
effect of plea of, ... oth o 41 
bronght ou by drunkenness, .. nes oh 3 
INSTIGATE 
meaning of the word, V_ 107, Explan, 1, ... sie 62 


INSUBORDINATION 
abetting act of in, Soldier or Sailor, VI1. 138-139, bee Sh 
INSULT 
provoking breach of the peace by, ANTI. 504, wee «83 
to public servants, &e. See—Coulewpt. 
to modesty of a woman, using word or gesture, &e. for 


the purpose of XXL. 509, _— -. 284 
See — Intinudatoon. 
INTENTION 
to injure implicd, where recklessness shown, a 79 
when unlawful, must be proved ve ..96, 172 
may be inferred, uae 96-127,275 
to makc fraudulent use of forged document, vee~=— 260 
to cause false belief by a trade-mark, Bis coe = HD 
to defraud may be stated gencrally, sie vo. 298 
INTERRUPTION 
to public scrvant ina judicial proceeding, XL. 228,  ...0 136 
Sec — Content. 
INUNDATION 
causing by mischief, with damage to, amonnt of, &c. XVIT. 
4.32, baie se ». 243 
See —Mischief. 
INTIMIDATION 
act done under which no offence, [V. 91, and Explan.,...  # 50 
* criminal,” what constitutes the offence of, XXIT. 503, 28% 


Os 


punishment, for, if sifiple, XXL. 506, 1... 28: 
if threat be of grievous hurt or 


death, &c., i as ee ib. 
if committed by anonymous com- 
munication, XXEL. 507, ... ib. 


inducing &c, a person to do an act by making him believe 
he “will incur the divine displeasure if he does not, 
XXIT. 508, vee fo va ase = 284 
See ~ fusult, 
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INTOXICATION 
when it prevents act or omission from being an offence, 
IV. 85, 86,... bet os 4.2 
must be involuntary to have that effect, is. ib. 
presumption of knowledge or intent against man in 
state of IV. 86, nd oa tb. 
person labouring under, cannot “ consent, > TV 90, ... 45 
right of private defence against ou labouring under, 
EVD8) - as 52 
causing a person to execute or alter a document while in 
a state of, is forgery, X VILL. 464, we O55 
causing annoyance while in a state of, XXII. 510, oe «= 85 
See— For gery. 
IRRIGATION 
injuring, XXIT.4380, ... é4 a ie, aS 
See—~ Misch vef. 
JOINDER 
of defendants, ... see sii ww «= 292 
of offences, es eats sie vee «= 29] 
JUDGE 
meaning of the word, IL. 19, sa ae ave 10 
every, 18 a ‘* public servant,” If. 2), es oe th, 
act of, when no offence, 1V. 77, oe ... 26-33 
JUDGMENT 
may be given that it is doubtful of which of several 
offences a person is guilty, ILL. 72, ii a 24 
JUDICIAL PROCEEDING 
explanation of the term, X1, 193, and Explans., sie PRS 
false evidence in AT, 191-195, i .- 108-116 
public servant making order &e. contrary to law in, XT, 
ory. ake ww. = 182 
insulting or interrupting public servant, In any stage of 
a, XL 223, ans ake i ww. 186 
JURISDICTION 
over offences committed beyond British India, she 2-6 
Admiralty, és - ae ave 4 
Cases where there is none, .. eax ane 6 
over British Subjects, see 6 we O94 
e who are such, a a ous 3 
over other Europeans and Americans, sos we «= 295 
in Mofussil Courts is local, ae se wee «= «294 
in case of abettors, or receivers, id, 
over offences committed on the boundaries of two districts, 
or partly in one and partly in another, . . we = 295 
where offence committed on a journey, —... ee ab. 
over escaped, or returned convicts, ne re ib. 
pleas to the, .., ree ssh vee «= D4 
judgment upon such, ... ies sa i. 


none over Acts of State, ie es wee 27°30 
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JURYMAN 
is a “ public servant,” IT. 21, ve was li 
personation of a, XI. 229, ... es we = 186 
JUSTICE 
public offences against, XI. 191-229, ee 108-137 
KIDNAPPING 
is of two kinds, XVI. 359, ... sae os 197 
from British India, 360, re = ss 1b. 
from lawful guardianship, 361, and Explan., 198 
where there is a dund fide belief in the rieht 
to the custody of a child, XVI. 361, 
Exeept., Pp ace wb, 
when it is abduc tion, A I 362, ue a0. 
punishment for, in ordinary cases, XVI. 363, ib, 
where person is kidnapped to be murdered, 
XVI. 364, ... Sit ib. 
to be wrongfully confined, XVI .865,... 199 
where a woman is kidnapped that she may 
be compelled to marry, & , AVI. 366, ... ub, 
where in order to subject person to grievous 
hurt, salvery, &. XVI. 367, ds 10, 
concealing or confining kidnapped person, XVI. 368, ... 10. 
kidnapping child to steal from its person, XVI, 369, ... 200 
buying or selling &c. a slave, XVI. 370, 371, si ib. 
LATOR 


See -- Forced Labor. 
LAND-MARK 


destroying or removing one, fixed by a servant, 


XVIT. 434, Qh 
diminishing usefulness of one, fixed ‘by publi § servant, id. ib. 
See—Mischief. 


LAW 
See—Local Law. &pecial Law. 
LAWFUL GUARDIAN 


who is included in the term, XVI. 361, Explan., oo §6=6s-—sd*éi28 
LEGAL REMUNERATION 
meaning of the term, 1X. 161, Explan., ige hay 91 
See—Public servant. 
LENGTH 


false measure of, 
See— Measure. 


LIEUTENANT-GOVERNOR 


assault on, VI. 124, Ss sie es ee 17 
attempt to overawe, 20.,... han see de 10. 
LIFE 
what the word denotes, IJ. 45, ... sé see 17 
human, causing hurt by act showing want of due regard 
for, XVI. 337, sea oe «=s L900 


causing grievous hurt, XVI. 338, one a3 16. 
43 
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LIGHT 
exhibiting a false, XIV. 281, 159 
See—Light-house. 
LIGHT-HOUSE 
destroying or removing &, XVII. 433, 2403 
Sce— Mischief. i 
LOCAL LAW 
ineaning of the term, JT. 42, L6 
no “local law” is repealed or affected by the Penal Coie, 
I. 5, a. 6 
LOSS 
See— Wrongful loss. 
LOST PROPERTY 
finder of, when punishable for unsappr on iating, AVIT. 
403, Explan 2, ‘es be 22 
Sce— Misappropriation, 
LUNATIC 
See—Lnsane. 
LURKING HOUSE-TRESPASS. 
definition of the offence, X VIT. 453, Sue 2 47 
punishment for, if simple, XVI]. 453, 250 
punishment for, if in order to comnut an offence punish 
able with imprisonment, XVII. 454, ne 25) 
if with preparation to cause hurt of 
restraint, &e., XVIT. 455, ae id. 
if accompanied by causing grievous 
hurt, &., XVII. 459, 252 
See—Crinanal Trespass. Lurking house-trespass by nig gh. 
LURKING HOUSE-TRESPASS BY NIGHT 
what constitutes the offence, XVII. 444, 247 
how punished, if simple, XVI. 456, 251 
if in order to commit another offence pun- 
ishable with imprisonment, AVIL. 457, 16. 
with preparation to cause hurt or restraint, 
&e., XVIL. 458)... ons we 252 
See— Criminal Trespass. Lurking house-trespass. 
MACHINERY 
nee ee conduct as to, in possession or charge of offend- 
, ALV. 287, at ea 162 
MAGISTRATE 
may be included in the term Judge, II. 19, Iidustes. 
(5) and (d),... 10 
MALICE 
when it is inferred, and when it must be proved, 49,70,96,172,275 
meaning of, in law és ae eee Lr) 
may be: disproved, on charge of defamation, 0275-281 
MAN Spt 


meaning of the word, II. 10, 


Gen Pre 


8 
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MARK 
making or counterfeiting a mark in any material used for 
authenticating a will or valuable secunty, &c., XVILI, 
475, aes ee as aes 
possessing material with such mark, “Ke. 1 105, 
making &e mark in any material used for authenticating 
a document ather than a will or valuable eae 
&e. XVUIL. 476 
possessin material with such mark, &e., $b. 
counterfeiting, ordinarily used by a pulic servant to de- 
‘note the manufacture, &c. of property, XVILL. 484, 
See—FHorgery. Government Stamp. Land-mark. Mischief. 
Property-mark. Sea-mark, Trade-mark. 


MARRIAGE 
abducting or kidnapping a woman in order to compel, 
XVI. 366,. dog se 


forging register of, AV LU. 466, 
inducing cohabitation by falsely making it be: believed 
that a lawfil marriage has taken place, XX. 493, 
again during the life-time of a husband or wife, XX. 494, 
if with concealment of the former marriage, 
XX. 495, 


ecremonics gone through fraudulently, es 496, ie 
Sec Adultery. 
MARRIED WOMAN 
committing adultery with, AX. 497, and lxplan me 
enticing or taking away, or concealing, &e. a, with intent, 
&e. XX. 498, - ve 
See—Marriage. 
MEASURE 
false, using a, XTTL. 264, 265, sae 
being i in possession of, with Ginwiele, and imtent, 
XU. 206, ons oe ot 
making or selling, with “knowledge and intent, 
XLIL 267, 


See— Weight. 


MEMBER OF COUNCIL 
assault, on, VI. 124, ... 
attempt to overawe, 2., 


MERGER 
of civil action in crime, ie 
MINT 
person employed in, causing coin to be of wrong weight, 
XII. 244, ... oe bas 


of wrong composition, ib., 
unlawfully taking a coining instrutnent from a, X11. 248. 
See— Coin. 
MISAPPRQPRIATION 
of mofmmible property, XVIL. 403, and Explans. 1 and 2, 






339 


Paat. 


260 
26] 


th. 
wb. 
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199 
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270 
1b, 


27) 


272 


149 
ab, 


77 
20. 


130 


143 
ab. 
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MISAPPROPRIATION—continued. 
of property found accidentally, 7b. Explan vk ° 
of a deceased person, XVII. 404,. 


MISCARRIAGE 
causing, XVI. 312, 313, 314, —.. 
a woman may commit this offence on herself, XVI. 312, 
Explan., 
punishment for causing, ‘in ordinary ses, XVI. 312,... 


if done without woman’s consent, 
XVI. 318, 


causing death in attempt to procure, “XVI. 314, 7 


if done without the consent of 
the woman, 2d. 
doing any act to prevent a child being born 
alive, XVI. 315, nied 
causing death of quick unborn “child, XVI. 
816, ase “es . 
MISCHIEF 
definition of the offence, XVII. 425, and Explans. 1 and 2, 
punishment for, when simple, XVII. 426, 
if damage done, amounts to 50 Rupees, 
XVIL 427,. 
by killing, maiming, &c. an animal within 10 Rupees, 
XVIL 423, 
by kiling, maiming, Roca an 1 elephant, camel, lores. mule, 
buifalo, bull, or cow, or ox, XVIT. 429,. 
any other animal worth morc ‘than 50 Rs ib. 
by diminishing supply of water, &c., XVIT 430, 
by injuring public work, bridge, navigable river, Xe. 
XVII, 43], 
by causing inundation, ¢ or olystr ucting drainage, AVI. 432, 
by de sstroying, or moving &c. hight house, sea mark, &c., 
XVII, 433, ve su _ 
by exhibiting false light, or mark to mislead navigators, 
XIV. 281, 
by destroying, &e. land-mark fixed by publi servant, 
XVII. 434, 
by using fire or explosive substance with intent, ‘we. XVIL 
435, 
with intent to destroy ¢ a - house, &e. XVIT. 47 '6, “ 
committed on a decked’ vessel of 20 tons burden, XVII. 
437, nk ss dna 
if by fire or explosive sub- 
stance, XVII. 438, . 
running vessel ashore to commit theft of property, XVII. 
439, ae 
committed with preparation for causing death or grievous 
hurt, AVII. 440, 
or hurt, or wrongful restraint, 


PAGE. 


222 
224 


182 


16. 
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1b. 
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MISCIITEF—continued. 
or fear of death, hurt, restraint, (3, 245 
with respect to a will, XVIIT. 477, wa. oO) 


valuable security, XVII. 477, Se ib. 
See— Private defence. 


MISFORTUNE 

act done by, when it is no offence, IV. 80, ... a 34 
MISTAKE OF FACT 

when act done by reason of, no offence, IV. 76,79, 25-26-32 

a of private defence against act of, one acting under, 

“ Sag see ine 52 

MISTAKE On LAW 

does not prevent an act from being an offence, IV. 76,79, 25-26-82 
MONEY 


See— Coin. 
MONTH 
meaning of the word, and how calculated, I]. 49, Bhs S 
MORALS 
public, XTV. es — digi-. - «bOU 


See — Nuisance. “Obscenity. 


MOVEABLE PROPERTY 


what the term means and includes, I]. 22, ... tte 12 
MULE 
killing, poisoning, maiming, or rendering useless, &c., 
XVII. 429, eve eee ere 49 


Sce—Mischivf. 
MUNICIPAL COMMISSIONER 


is a “ public servant,” I. 21, Lddustr., oe ia 12 
MURDER 

what amounts to the crime of, XVI. 299, 300, and Ex- 

plans, and Excepts., ... 167-176 
in what cases ae homicide does not amount to, XVI. 

300, Excepts. 1, 2, 3, 4, 5, hes 1738-176 
by homicide of person ‘whose death was nol inte nied, X VI. 

301, des _ we LTT 

punishment for, XVI. 302, w- =: 1:78 

if committed by a life-convict, XVI. = =179 

attempt to commit, ai rm ab. 

punishment for, i in ordinary cases, XVL, 307, th. 

if hurt is caused, 20. a tb. 


accon) panied by dacoity, punishment for, XV IL. 396, ... 220 
See—Culpable Homicide. Dacoity. Suierde. 


MUTINY 
abetting the commission of, VIT. 131, ae "9 
where the mutiny is committed i In consequence, 
VIT. 182, aes 26. 
abetting assault on superior officer, VIL. 133, 81) 


faissault is committed in consequence, Vil. 134, 16. 


abetting : mertion, VII. 135, a eee jaiy wb. 
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MUTINY —continued. 
harbouring deserter, VIT. 136, ... re or 80) 
ina merchant vessel, VII, 137, ... eee ib. 
abetting act of insubor dination, VIT. 138, 81 
cireulating rumours, &c. with mtent to excite, XXIJ. B05, 283 
MULINY ACT 
whether naval or military, not repealed or affected by the 
Penal Code, L. 5, ses 6 
persons subject. to, are not punishable for roilitary offences 
under the Penal Code, when, ViJ. 139, at 8] 
NAVIGABLE 
river, or channel, destroving oy injuring, XVIL. 431, 2.0 243 
Sce— Mischief. Navigation. 
NAVIGATION 
of a vessel, rash or negligent, showing want of regard. for 
human life, &c., XIV. "980, = oe §«=—s LSD 
carrying passenge rs in unsafe vessel, XLV. 289, ih. 
obstructing public line of, XLV. 283, wb. 
injuring by mischief, XVII. 431, ... 243 
endangering by removing lights, buoys, &e., “XVIL 433, ib. 
exhibiting false hehts, buoys, Ke., XIV. 281, 159 
See—Mischvef. 
NAVY 
offences relating to, VII. 131-140, ae sen FOS) 
NEGLIGENCE 
when very gross implics intention to injure, . Pee 70 
death catised by, is culpable homicide, 528 168-170 
case of medical men, ... ree it 169 
must be a personal act, ” 157,169 
must be such as would natur ally cause injury, 157,160 
evidence of must he affirmative, ... sis 158 
where party injured has been guilty of, _ ree | 
or person with whom he is identified, ares w» «©6158 
where party injured is a servant, ... os ++ 160,164 
in keeping a dangerous animal, _... vas ww. = 168 
endangering safety of others, XIV, 279-289.. ... 156,164 
NOTICE 
Sce—Conlempt. Court of Justice. Owner. Service. 
NUISANCE 
public, what is a, XIV. 268, cas 150 
not excused on account of other advantaggy ab, th. 
not justified by lapse of time, ets vue we «sos 15 I] 
summary remedy against, -. 152 
negligent act likely to spread infection, XIV. 269, we 152 
malignant act likely to spread infection, XIV. 270, th. 
disobeying quarantine law, A1V. 27), 153 
adulteration of food or drink for sale, XIV. 272 ib, 
sale of noxious food or drink, XIV 273, ... 90M. ib, 
adulteration of drugs, IXV. 274 oe rw, «154 
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NUISANC E—continued. Weary 

sale of adulterated drugs, XIV, 275, on we «SCL 
sale of one drug as being another drug, X1iV.g376, .... 156 
defihng water of pubhe spring or reservoir, ey ere ib. 
necking atmosphere injurious to health, ALV. 278, = ib. 
rash driving or riding, ALV. 279, oe 8 tb. 
navigation of vessel, ATV. 280, or «. 159 
exhibiting false light, &e. XLV, 28], ae Lacs ib, 

cONVC) hg person ‘for hire in vessel overloaded or unsafe, 

XLV. “ZR, avs a oat bes ub, 
obstructing public way or navigation, ATV. 283, a ib. 
necheence with respect to pomon, ALV. 284, ea Od 

fire or combustible matter, NIV, 985 «ies 10. 
explosive substance, XTV.'286, ow L162 
machinery, ATV, 287, wes fae ib. 

pulling down or repairing buildings, ATV. 
238, seh ee re wh, 
an anim: i, ALV. 289, sae we 168 
punishment for any, not specially provided for, NIV. 290, 16h 
continnance of, after injunction to discontinue, NIV. 294, ib. 
obseene works, songs, &e , ALY. 292, 293, 204, ve LET GS 

OATH 

what the word means and inelades, IJ. 51,... Se 18 
refusing to tuke an, \. 178, 2 on wwe TNO 


making false statements on, to public scrvaut, X. 18],.. Lvl 
see Fuls se Leidence. 


OBSCENITY 
inporting, printing, selling, &e obscene books, &c., NIV. 
292, = sis Sis we w= «64 
possessing obscene books, &e. for purpose of sale, &e. 
ALV..293; 22 : sss oe = 165 
singing sneer Sones, We. 4, XLV. 294, bg ee ib. 
utterine obscene words, &e., w.,  ... ss ; a, 
See-— ae 
OBSTRUCTIN 
public serv a in discharge of his duty, X. 186, XL. 22-4, 
225,. at 104,134,135 
the taking ‘of property by authority of public servant, 
X. 185, eee ove sé ee i 
the sale of, X. 184, ie bad = aa ib. 
_ apprehension of one’s self, XT 224, and Explan., eee) 
of another, XJ. 225, .. a ee 135 
a public way, XIV, 283, XV1L. 431, sai AL59,249 
a public line of navigation, 76, ds ba ne 1. 
See— Mischief. Public Servant. 
OCCUPIER 
of land not giving police notice of riot, &e., VITT. 154... 85 
of land for whose @ heneht a riot is committed, liability of, 
Wilt. VSS, . 2 ae zs ne 86 


his agents—liability of, in such cases, XITL. 156. ie 1b. 
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OFFENCE 5 
meaning of the word, II. 40, < i 16 
what acts oygpmissions do not constitute an, sce Chap. 
IV. pas -- 25-61 
ect of person bound by law, or believing 

himself bound, to do it, IV. 76,.. 25 527-32 
at of judge acting judicially, IV. 7 7, 26,33 
af done pursuant to order of a court 

of justice, IV. 78, as ab. 
act of person justified, or believing him- 

self to be the justified in doing it, 

IV. 79, . 26-92 
accident in doing lawful act, ‘Tv 80, . on 
act likely to cause harm but done to 

prevent other harm, IV. 81, and 

Explan., ag . 85-26 
act of child under seven years of age, 

IV. 82 ea 37 
above aaven but under twelve, and of 

iminature understanding, IV. 83, wa, 
act of person of unsound mind, LV. 84, 38-41 
act of intoxicated person, IV. 85, 86, 42 
act done by consent not intended or 

known to be likely to cause death or 

grievous hurt, LV. 87, wee 43,47 
act not intended to cause death done 

by consent for benefit of a pe 

1V. 88, : 10,48 
net done for benefit of child with con- 

sent of guardian, IV. 8 ae 4.4 
of person of unsound sind a, ie 16. 
act done for benefit of a ee without 

consent, IV 92, in 45,48 

communication made in good faith, 

FV93;. bs 4,7,49 
act to which a person is compelled by 
threats, 1V. 84, and Explans.... 50-51 
act causing very slight harm, IV. 95, 51 
act done in exercise of right of private 
defence, IV. 96, ce 26, 
when this right exists, IV. 97- 106, 51-61 
unnatural, X V1. 377, and Explan., ses . 204 
See— Private defence. 
OFFICER 
See— Assault. Insubordination. Mutiny. Punishment. 
OMISSION 
what the word denotes, Il. 33, ... se 15 
illegal, when included in the word act, IT. 32, ... 14,69 


offence caused partly by omission, and partly by act, 11, 36, 15 
to give information, when illegal, ... ‘a 13,1038 
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OMISSION — condinued, 
to supply food, meilicine, &c. ih eee 
to aid in arrest, 


See—dgent. Document. Evidence. Ouner, Public Servant. Riot. 


ORDERS 
of officer, when a justification to soldiers, ... se 
of pareat or master, no justification, : ee 
nor of husband, _ ex ce 
OWNER 


of land not giving police notice of riot, &., VIII. 154,... 
of land for whose benefit a riot is committed, his liability, 


VIIL. 155,... Gos 
his agent ,—liability of in such cases, , VUL 156, ie 
Ox 
killing, poisoning, maiming, or rendering useless an, 
XAVIT. £29... oes cos vas sna 
See — Mischief. 
PEACE 
breach of the, provoking to, NXII. 584, —... oe 
See —Riot. 
PENAL CODE 
takes cfiect from what date, I. 1,... ee beg 
in what places, 20., ae . 
as to what persons, Ll. 2, 3, 4, 7 ae 
what laws 1t does not repeal, I. 5,... vee see 
PERJURY 
See— False Evidence. 
PERSON 


meaning of the word, If. 11, se: 

every person liable fur offence committed w ithin British 
India, I. 2, weg 

every person who is hable to be tried j in British India, 
for an offence committed beyond its limits is subject to 
the Penal-Code, L. 3, aes 


PENSONATING 
a soldier, VIL. 140, ate a ibe 
anny public servant, IX. 170, 1 71, . aes ore 
another, for the purpose of a suit, XI. 205, o a 
a juror or assessor, XL. 229, ae ‘as en 
. See— Cheating. 
PIRACY 
what itis... sins bibs ‘ee 
admiralty Jurisdiction over oes ave 
PLATE 
inaking or counterfeiting a, for purpose of forging will, or 
valuable security, &c., XVIIL. 472, a sis 


possessing such a, 0d., ; 
making or counterfeiting a, for purpose of committing 
any ‘other kind of forgery, XVILL. 473, 0 a ie ee 


$ 


ihe 


8} 
97 
419 
136 
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PLATE—continued. 
possessing such a, XVIII. 473, ... «. 259 
making or possessing a, for counterfeiting trade, or pro- 
perty mark, XVILI. 485, ins we = 264 
See— Forgery. Government stamp. Trade mark. 
PLEAS 
to the jurisdiction, eek en ps we «= - 294 
not guilty, ... aioe oe se we «= 29 
previous acquittal, an ave ss di ab. 
conviction, se aes ue we = 2960 
POISON 
negligence, &c., with respect to, XIV. 284, ... ; 161 
administering with intent to cause hurt, &e. XVI, 328... 187 
See— Drug. 
POSSESSION 
what amounts to, I. 27, and Explan., ae .. 108,143 
PRESIDENCY 
meaning of the word, II. 18, on és gee 10 
PREVIOUS ACQUIT TAL 
plea of, or, eee ae ‘ss we «= 295 
how proved, . see us ees .. 296 
result of plea, ‘when int sis - ses ib. 
found against the prisoner, ee ae oe ab. 
PREVIOUS CONVICLION 
effect of, in increasing punishment, III. 75, ... a4 25 
plea of, ae és bg iss o. 296 
how proved, aie oe, a wee «82 
PRINCIPAL AND ABETTOR 
See— Abetment. 
PRINTING 
or engraving defamatory matter, XXI. 501, ... see «OL 
See—Defamation. Obscenity. 
PRIVATE DEFENCE 
the right of, IV. 96-106, a we 51-61 
act done in exercise of the right of, no ofence, IV. 96,.. 51 
when the right of, exists, IV. 97, 98, 99,. ...B1-52,56 
against act of public servant, IV. 99, -. 52,56 
of the body, when the right of, extends to causing death, 
IV. 100, ... 159-4,57 
when only to causing less harm; IV. ‘101, ade 54 
how long the right of, continues, [V. 102, . 54,59 
‘operty, when the right of, extends to causing death, 
EV. 103, 99, diss ab. 


when only to causing less harm, IV. "104, seh 55 
how long the right of, continues, IV. 105, oe 55,59 
innocent perscn, injured in the exercise of the right of, 
VI. 106, _—.. one 56 
Culpable Homicide coramitted in “excessive ‘exercise of 
right of, when not murder, XVI. 300, Excep.2,  ... 175 
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PROPERTY MARK ae 
what i is a, XVIII. 479, ... 262 
“using a false property mark,” what constitutes, XVILL 
481, ore ih, 


using a false property mark with intent, ke., XVIII, 482, 263 

counterfeiting, &c., ordinarily used by another, XVIII. 483, ib. 
by public servant, &c., 

NVIIL 484, ib, 

possessing die, plate, &c. for counterfeiting, XVII. 485, 264 
a false, possessing with intent 


to use it, 2d, six id, 
selling goods with false, knowing, &e., XVIII. 486, se ib, 
niakiny false mark on eoods, XVIII. 487, Me ove «=» hGH 

on any receptacle for goods, 24. ... eee ih, 


making use of such false mark, XVIIT. 488, ib, 
destroying &c. a, with intent to ee any ae rson, NVILT. 
$89, ; sg . at bh, 
See— Forgery. Mark. Tr ade mark, 
PROVOCATION 
when culpable homicide committed under, is not murder, 
AVL. 300. Excep. 1, and Provisoes, and en Ex- 


cep. 4 and Explan., 7: ses . .173-5,176 
causing hurt on, X VL3e4, ‘ee eat we 189 
grievous hurt on, XVI. 335, —... ib, 


using criminal force on, XVI. 352, 358, and. ‘Explans., 195, 197 
See—Ineult. Riot. 


PUBLIU 

what the word includes, IJ. 12, ... ee ne HW) 
PUBLIC JUSTICE 

offences against, XI. 191-229, ... ve ,. 108-137 


See—Fulse Mvidence. Public Servant, 
PUBLIE PLACE 


what is a, ss es is oe «= 16 
PUBLIC SERVANT 
who are included in this term, Il. 21, we. 0-12 
abetting an offence, V. 116, - 67 
concealing a design, &e, which it is his duty to ‘prevent V. 
119, an ove 71 
voluntarily allowing prisoner of State or War to are 
from custody, Vi. 128, sss 18 
negligent\y ical: prisoner of State or War to escape, ; 
Vi. ais sa us, 
assault ie on, while suppressing riot, &e., VITL. LD eyes 8-4 
taking a gratification &c. improperly, IX. 141, oes 90 


person expecting to be a, taking a gratification, &c. tb. wm — tb. 
abetting the taking of bribes or gratification, 1X. 162,168, 
] 64, sea oan 9 2-9 o 
obtaining v valuable thing for inadequate consideration, &e. 
IX. eee Cm | ry y} ave aoe 
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PUBLIC SERVANT—continued. 
disobeying direction of law, with a view to injure any 
one, IX. 166, roe re ia 94 
framing incorrect document, IX. 167, Si wis ib. 
unlawfully engaging in trade, IX. 168, ses se 96 
buying or bidding for property, IX. 169, —... sé ib. 
personating a, IX. L705. 02 Ss a 97 
wearing garb, or token of, IX. 171, Bie tb. 
contempt of the lawful authority of, A. 172-190, ..97-108 
absconding to avoid service of summons, &c., issued by, 
x. 172, ee on 97 
preventing service of sumnions, &e., ee 173,. ‘ie 98 
non-attcndance in obedience to order, Pe 174, ae tb. 
departure without leave, i., i 99 
omission to produce or deliver up document, X17 5, 99 ,102 
give notice or information to ee servant, o 

176, : ib. 

of an offence committed, ib. and XL. 209 “100, 118 

furnishing false information to public servant, X. 177,. 100 
respecting an offence committed, 2d. and 

XT. 203, si we, 229 

refusing to be sworn, X. a * it eo. LOD 

to answer question, X. 1 ove eo. LOL 

to sign statement, X. 180, ae ves 10. 

making false statement on oath, X. 181, ib. 

give false information to make a public servant use his . 

power to the injury of aucther, X. 182, ... ‘ ib. 

resisting the taking of property by lawful authority, x. 


183, coe eee . 104 
obstructing sale of property by lawful authority, X. 184, 10. 
Wegal purchase of, or bid for, property offered for sale by 


public servant, X. 185, —.. ise id. 
obstructing public servant in discharge of duty, X. 186,.. wb. 
omiting to assist public servant, X. 187, wes L009 

if aid is demanded, 26. sas 1b. 
disobedience to order of, duly Ugh xX. 188, and 

Explan. wats 106 
threat of injury to public servant, X. 189,.. " 107 

to restrain any person from applying to 
public servant for protection, X. 190, 70. 
disobeying directions of law, in order to screen offender, 

XI. 217, eee o, I38l 

to save property from forfeiture, | ae ab. 
framing incorrect record or writing, XI. 218, Zi id. 
py to save property from forfeiture, Ds sex, ABZ 
making order &c., contrary to law, XI. 219, . he 
keeping person in confincment contrary to law, XI. 220, a0. 


omitting to apprehend, &c., person accused, &., XI. 221, id. 
suffering him to escape, id., ou ww» 133 
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PUBLIC SERVANT—continued. 
omitting to apprehend, &c. person sentenced, XI. 222,... 133 


voluntarily suifering him to escape, 2., 16, 
negligently suffering escape of person in coufinement, XL. 

223, bus 134 
insulting or interrupting a, during a judicial proceeding, 

XI. 228, ae 136 


committing culpable hoinicide by exceeding his pow ers, is 
not euilty of murder, if acting bond fide, XVI. 300, 


Eexeep. 3, 176 
causing hurt to, to deter him from doing his duty, XVI, 

332, - 188 
grievo ous hurt, With the like object, XVI. 

333, ee ae 289 

using criminal fovee towards, Ge, XVI. 35: 53, 196 
destroying, &e., landinark fixed by anthority of, XV I. 

434, cee ON 


counterfeiting a property mark used by a, “XVITL 484, 263 
making false marks upon goods to deceive, XVITT. 487, 255 


or on a receptacle for goods, 14... id, 
making use of such a false mark, A VIIT. 488, ... vb. 
See-——Pricate Defence. 
PUNCHAYET 
member of a, may be a Judge, within the meaning of the 
Code, 11. 19, (e) ade 10 
may be a Court of Justice w vithin the meaning of the 
Code, LI. DO eos o wb. 
member of a, assisting a Court of Justice is a “ public” 
servant, IL. 21, sa oes se hh 
PUNISHMENT 
to what kinds of, offenders are liable, TIT. 53, ae 18 
sentence of death may be commuted when and by whom, 
IIT. 54, ee 10. 
transportation for life may be commuted when and by 
whom, III. 55, - 19 
Europeans and Americans to be sentenced to penal ser- 
vitude instead of to transportation, 111. 56, ig ib. 
fractional terms of, how calculated, I11. 57, re 16. 
transportation may be awarded instead of imprisonment, 
when, JII. 59, a 10. 
when imprisonment may be partly rigorous and partly 
sunple, III. 60, ue 10. 
forfeiture of property, III. 6, 62, ove ... 20-21 
fine, If. 63—70, « 21-23 
limit of imprisonment in default of payment of fine, 11. 
64-69, bes ove 1b. 
of offence punishable with fine ‘only, III. 67, a6% 22 


within what time fine may be enforced, III. 70, ove 23 
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PUNISHMENT —con tinued. 
‘limit of, for offence which is made up of several offences, 
TN, TAS: 2 23 
where person guilty of one of several offences (the judg- 
ment stating that it is doubtful of which,) ITT. 72, 24 
solitary imprisonment, III. 78, ... iiss vee ab. 
limit of, IT. 74.... wis sits 25 
in case of previous conviction, III. 75, sis ee ib. 
QUARANTINE 
disobeying rule of, XIV. 271, 153 
‘“ QUEEN” 
meaning of the word, TI. 13, of aie ss 9 
QUESTION 
refusing to answer a, put by public servant, when an 
offence, X. 179, hs Me ee sao 01 
RAPE 
what amounts to, XVI, 375, bee oe 202 
penetration is sufficient 7d. Explanation,.. ib, 
cannot be committed by a man on his wife, ib. Bxcep. - 
unless she is under ten years of age, 2d., ib. 
presumption as to incapacity for, in case of children, ... 38,204 
what amount of consent will be an answer, i 203 
husband may be indicted for aiding, a oe «= D4 
evidence in cases of, —... By eee we = 208 
punishment for, XIV. 376, 202 
RECEIVING 
property taken in waging war with or making depreda- 
tion on ally of Government, VI. 127, ose ‘ 18 
RECEIVING STOLEN PROPERTY 
what is “ stolen property,” XVII. 410, Boe wee 228-9 
how punishable, XVII. 4/1, ‘ea a we «=—CoB8 
stolen in dacoity, XVII. 41 12, ee “eel 
from a dacoit with knowledge or belief, 72., ab, 
habitual, or dealing in it, XVI. 413, : th. 
assisting in een or disposing of stolen property, 
XVIL. 41 4,. ‘5 eae ae 232 
RECORD 
public servant, framing incorrect, to secure offender, X. 167, 94 
forging a, of Court, of Justice, XVIII. 466, 958 
See— Forgery. 
REGISTER 
forging a, of birth, baptism, marriage or burial, XVIII. 
466, owe eae eee “ 10, 
See— Forgery. 
RELEASE 
fraudulent of any demand, or oe XVII. 424. See also 
Sections 421, 422, ... ste 2. 241,239 
REPEAL 
Penal Code does not repeal, 3 and 4, Wm. LV. ch. 85,1. 5, 7 
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REPEAL—continued. 
or any subsequent statute affecting the Fast India 
Company, or their territories, I. 5, ... 7 
or any mutiny act, naval or military, ; 
or any special or local law, he: soe jee or ab. 
REPORT 
of aetna in Court of Justice privileged, ... dee: OT 
of Public Meeting not privileged, se cai ib, 
REPUTATION 
forging document for purpose of hurting another, XVIII. 
469, se ons Si it ie «608 
See—Defamation. Forgery. 
RESCUE 
of prisoner of State or War, VI. 130, - « 19 


of any person from lawful custody for offence, XL. 216, 130 
See—Hscape. Ilarbouring. 


RESERVOIR 
defiling or corrupting water of, XIV. 277, ... 156 
for agricultural purposes, of committing mischief by do- 
stroying, &e., XVII. 430, bg és we R48 
See— Mischicf. 
RESISTING 
apprehension of offender, ane ae we =: 134 
See— Apprehension. 
RESTRAINT 
See—“ Wrongful restraint.” 
RETENTION 
See—“ Wrongful retention.” 
RIDING 
rash or negligent, showing want of due regard for human 
life, &c., XIV. 279, ose ‘ee ie . 156 
RIOT 
what constitutes the offence of, VIII. 146, eo 83,89 
punishment for, VIII. 147, o, ib. 
when armed with deadly "weapons, viii 148, ob. 
each person in a riot, guilty of offence committed by 

any other, VIII. 149, 84-89 
assaulting, &c. public officer suppressing riot, “VI. 152, ab. 
provoking a, VIII. 153,. bee ae 85 
not giving the police notice of, VII. 154, ib. 
person on 1 whose behalf it takes place, his ee Vl. 

155, see 5g oie 86 
liability of agent or manager, VIL ‘156, wi ib. 
hiring persons to take part in, VIII. 150, sus ina 84 
being hired, VITT. 158, a ses 87 
harbouring ‘such persons, VIII. 167, si eee 86 


See~Afay. Unlawful assembly. 
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RIVER 
navigable, injuring, AIT, 43],... ren va 248 
See— Mischief. 
ROAD 
destroying or injuring a public, XVII, 43},... es th. 
See— Mischief. 
LOBBERY 

what constitutes the offence of, X VII. 390,... 1-01 7-220 
when theft amounts to, 7d.,... re ‘oir ES 
extortion amounts to, 72., ae ae ib. 
punishment for simple, XVII. 399, Pr +2!) 
attempts to commit, XV IT. "393, sas tb. 

causing hurt while renee to commit, 
XVIL. 394,. i ib. 

with use of deadly weapons, &e., XVIT. 
597, 221 

attempt to cause ‘death, or griex ous hurt, 
ih, ih, 

if armed with ‘deadly Ww eapons, iV 
398 ab. 


belonging to or being, associated for, 
XVII. 401, ae a — ib, 
See—Dacoily. Extortion. Private defence. Theft. 


SAFETY 


public, ATV. 268, 150 
act, showing want of regard for “personal, “XVI. 336, 

337,.. eee 189-190 
causing griev ous hurt by such an act, XVI. 338, - LOv 


See—Adulleration. Infection. Navigation. Nuisance. 
Riding. River. 
SAILOR 
See—Assault. Desertion. Insubordination. Mutiny. Punishment. 


SEA-MARK 


destroying or removing &c,, XVII. 433,... we = 248 
exhibiting false &c., 281, ve Sai ee 6D 
See—Mischief. 
SEAL 
making or counterfeiting a, with intent to forge a will or 
valuable security, xv Ill. 472, 259 
to commit any other kind of for gery, XVII, 
473,. = ih, 
possessing a counterfeit seal with intent to forge, ke : 
XVI. 473,... ib, 
to commit any other kind of forgery, XVILE. 
478. ges ib. 
See— Forgery. Government Stamp. 
SECTION 


what the word denotes, I1. 50, os. we as 17 
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SECURITY PAGE. 
See— “ Valuable Securtty.” 
SEDUCTION 
abducting or menapping. a woman with a view to, XVI. 
366,... oe «=. L999 
concealing persons sO abducted, XVI 368, .., th. 
SENTENCE 
See—Commutation. Forfeiture. Punishment. Remission. 
SERVANT 
possession of, is possession of the master, when, II. 27, 
Explan,.. P wes 13,210 
theft by, of sister s ‘property, XVIL, 381, 214 
criminal breach of trust by, XVII. 408, ae 228 
See—Public Servant. 
SERVICE 
breach of contract of, during voyage or joumey, XIX. 
490, and Explan., ; 965 
immaterial, with whom contract was made, ib., 

Explan. in vee «= 267 
to attend on &e. helpless persons, XIX. 49], ib, 
in writing to serve at a distant place to which 

servant. is or is to be conveyed at master’s ex- 

pense, XVI. 492, ous bigs oe 268 

SERVICE (OF PROCESS) 
absconding in order to avoid service of summons or order, 
X. 17 2. se re 97 
Preventing service of summons or order, X. 173, se 98 
SHOOTING 
with intent to kill, XVI. 307, Zlluste. (ec)... w» 180 
causing hurt by, XVI. 324, or cae : 185 
grievous hurt, AVI. 326, 186 
SLAVE 
importing, buying, or sclling &c., a, XVI. 370, .» «=. 200 
‘doing habitually, XVI. 37], ag Se iD. 
kidnapping a person in ‘order fo make him, XVI. 367, yy 
SOLDIER 
person not being, who wears dress of, how punished, VII. 
140, vs . 81 
wien justified by orders of his bfhece: bes 31 
See— Assault Desertion. Insubordination. Mutiny. Punishment. 
SOLEMN AFFIRMATION 
- substituted by law for an oath is included in the term 
“ oath,” II. 51, ust ses bes aes Is 
SOLITARY CONFINEMENT 
See— Jnprisonment. 
SOVEREIGN 
of the United Kingdom denoted in the Code by the word 
“ Queen,’ 11.13, .., oe oes 
SPECIAL LAW 
meaning of the term, I. 41, ai an ove 17 


45 
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SPECIAL LAW—coxtinued. 
no ‘special law” is repealed or affected by the Penal 
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Code, IJ. 5, wee 6 
STABBING 
causing hurt by, XVI. 324, —... 185 
grievous hurt by, XVI. 326, 186 
STAMP 
See— Government Stamp. 
STATE, ACTS OF 
what are a ee . 27-30 
municipal tribunals have no jurisdiction over, re ib, 
become so by ratification, ove Si see 30 
STATE 
offences against the, VI. 121-1309, ahs ons 73-79 
STATE PRISONER 
voluntarily allowing public servant to escape, VI. 128,... 18 
negligently, doing so, VI. 129, - ae i. 
aiding eseape of, or harbouring him, VI. 130, 79 
STOLEN PROPERTY 
definition of term, XVIT. 410, ie sa iw . 228 
dishonestly receiving, X VII. 411, 412, eee 0228-03) 
habitually dealing in, XVIT. 413, wwe «= ROL 
assisting in concealing or disposing of, XVI. ALS, oe = - 2352, 
may be ‘yestored to the owner, zai he re = 230 
See— Receiving of stolen property. 
SUICIDE 
Culpahle homicide by one who voluntarily puts himself 

to death, is not murder, XVI. 300, Except. 5. Zdlusir, 176 
abetment of, of child, lunatic, or person intoxicated, XVI. 

305, sé vee ws 279 
abetment of, in other cases, XVI. 306, as ab, 
attempt to commit, AVI. 309, —... ee w- 180 

TENT 
See— Theft. 
TESTAMENTARY DOCUMENT 
any is a “ will,” I. 31, ea soe st lt 
Sce— Mill. 
THEFT ¥ 
definition of the offence, XVII. 378, and Explans. 1-5, 205-214 
can be of moveable property only, @. aay »6205,207 
punishment for, in ordinary cases, XVIT. 379, se 207 
of in building tent or vessel, XVI. 380, 214 
by clerk or servant, XVII. #81,. ose i, 
after preparation for causing death, XVII. 
382, ... vee sie 18. 
when it amounts to robbery, XVII. 390, 218 
belonging a a gang of persons associated for habitual, 
XVII. 4 ove me we «=o aa] 


See—Decoity. ” Ratortion. Robbery. 
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THREATS 
acts done under, when no offence, IV. 94, and Iixplans, 50-51 
of injury to public servant, X. 189, a we. ~=—s 107 
to restrain any person from applying to public 
servant for protection, X. 190, ... see av. 
See—JLiztortion. Intimidation. 
THUG 
who comes wnder the denominatiog, XVI. 310, 18] 
punishment for being a, XVI. 311,... sa wee ib. 
_ TORTURE bie 
in order to extort property, XVI. 327, 329,.. 26 186,187 
to constrain to illegal act, id., wae hae ove |) T 
{o extort confession, XVL. 330, 331, as --- 187,188 
or restitution of property, i., i, 
TRADE 
public servant unlawfully engaging in, TX. 165, e 96 
TRADE MARK 
what is a, AVIIT. 478, we «= 
“using a false trade mark, s what ‘constitutes, XVIL. 

480, 262 
usifig a false trade mark with intent to deceiv e, AVI I. 

482, 263 
counterfeiting a, ordinarily used by another XVI 483, ib. 
counterfeiting mark uscd by public servant to denote 

the manufacture, &e., of property, AVILL. 484, ve tb. 
possessing «lie, plate, &c. for counterfeiting, AVIIT. 485, 264 
possessing a false, with intent, &e., 2d. ab. 
selling goods with false, knowing, &e., XVII. 486, ib. 
making false mark on any goods, XV LL. 487, we = 265 

receptacle for containing 5 goods, wb. ib. 
making use of snch false mark, AVILT. 488,. id. 
See — Forgery. Mark. Property mark. 
TRANSLATOR 
sworn, and translating falsely, is guilty of giving “ false 
evidence” X1. 191, /llustr. (e), «+. as ow. 109 
Sce—Leidence, 
TRANSPORTATION 
sentence of life for, may be commuted, ITI. 55, - 19 
European or#&merican to be sentenced to aa servitude, 

instead of, III. 56, ... ose th. 
fractions of terms of, how to be calculated, IIL. 87. 1b. 
person sentenced to, how dealt with until transported, Til. " 

58, t 
may be awarded, instead of imprisonment when, iil. 59, ib. 
unlawful return from, AL, 226, ess se .. 136 

TRESPASS 
See—Criminal Trespass, 
TRUST 
definition of we oe evs ate O20 
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TRUST— continued. 
implied... an ve 
voluntary... aa sts 
See — Breach of Trust. 
UNLAWFUL ASSEMBLY 
what constitutes an, VIII. 141, and Explan., 82, ove 
member of, who is, VITI. 142, .. vee 
punishment for being, VI. 143, nee 
if armed with deadly weapons, 
VIII. 144, ove 
if it has been ordered to dis- 
perse, VIII. 145, 
when members of are enilty of “ rioting, a VII. 146,. 
punishment for rioting, VUE. 147, 
if armed with deadly we apon, VITL. 148, 
each member of, guilty of any offence means 
VIII. 149,. es vee 
joining &c., an ~ assembly of five or more pers sons after it 
has been ordered. to disperse, VIL. 151, and Explan- 
pera! &c, public officer when suppressing, V ft. 
152, fs . 
wantonly prov oking rioting, VIII. 153, ae 
owner or occupier “of land not giving police notice of, 
VILL. 154, ... 
punishment of person for whose benefit riot ‘takes plac, 
VITE. 155, ... 
liability of Agent, &c., of ¢ owner or + occupier ‘of lands res- 
pecting which the riot. took place, &e. VILL. 156, 
hiring &c. persons to take part in, VIII. 150, 
har bouring, &c. persons so hired, VIII. 157, 
being hired to take part in, V LIL. 158, eee 
affray, VIIT. 159, 160, ous ee ove 
Sec— Kroting. 
UNNATURAL OFFENCES 
their punishment, XVI. 377, Explan. 
VALUABLE SECURITY 
what the term denotes, IT. 30, ... 
procuring the making, alteration or obsty action of, by 


cheating, XVII. 420, 33 see 1 

forging a, AVIIL. 467, vee 

making or counterfeiting seal or plate for ‘purpose ‘of 
forging a, XVIII. 472, ses 


esa material with such counterfeit mark or devi ice, 

possessing a forged, XVIII. AT4, . 

counterfeiting, &c. a device used for authenticating a, 
AVILI. 475, OF 


destroying, &e, or secreting a, XVII, 417, 0 ve 
See —Lorgery. 
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PAGE. 
VARIANCES 
when amended, a eee Me ax 289 
VESSEL 
what the word denotes, I]. 45, a aus 17 
rash or negligent navigation of a, NIV. 280, we = «159 
overloading a, carrying passengers for hire, XIV. 282,... ih. 
theft in a, XVIL 380, 214 
committing mischief on a decked vessel of 20 tons, XVI. 
437, “i 244 
if by using fire or explosive substance, XVEL. 
438, - we AD 
running a, alors to commit theft, XV JL. 439, sh ub. 
See— Navigation. 
VOLUNTARILY 
meaning of the word, I. 39, _ me 16 
WAGING WAR 
avainst the Queen, VI. 12], eo ee “ec (orto 
evidence of, ... aes re sti it 
preparation for, VI. 122, se ue - ib. 
concealment of design of, V1. 123, se a = id. 
against Asiatic powers in alliance &c. with the Quecn, 
LS ee ere id 
comunitting depredation on pow er in alliance with Go- 
vernment, VJ. 126, ... ves ib, 
receiving property taken in such waging war or depreda- 
tion, Vi 127, ove as si ove 78 
WAR 
See—State Prisoner. Waging war. 
WARKE-HOUSE KEEPER 
breach of trust by, XVII. 407, — ... si war 28 
soc— Mischief. 
WATER 


corrupting or defiling public spring or reservoir, iV, 277, = 156 
WRIGHT 


false, using a, XIII. 264, 265, —... 149 
being i in possession of, with knowledge and intent &e., 
XT, 266, ... ove ib. 


making or selling with knowledge &e., AIT. 267, aoe wb. 
WHARFINGER 


breach of trust by, XVII. 407, ... ss oe 228 

WIFE 
harbouring husband commits no offence, VIL. 19% “xcepé. 

XI. 212, Except. 216, Ixcept,... av J, 126,13] 

not excused for acts committed by coercion of husband, 32 

< se vit of on charge of receiving stolen property, ww. 2d) 
LL 

what the word denotes, IT. 31, ... oes — 14 

forgery of, XVIII. 467. ... we «2988 


making or possessing counterfeit seal or r plate with 
intent to commit, XVI. 472, vee 209 
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WILL —continued. 
forged, having possession of, with knowledge and intent, 
&e., AVI. 474, 
counterfeiting a device or mark for authenticating a 
XVITL. 475, s as 
possessing material with such devie ice or mark, iB, 
fraudulent destruction, cancellation, &e., of, XV LL 417, 


committing mischief as to, 1., a - rr 
See— Forgery. 
WOMAN 
meaning of the word, 11. 10, sist vee 


referred to in Penal Code though “he? and its deriva- 
lives are used, LT. 8 sae as 
See— Abduction. Adultery. Insult. * Marriage, Married 
woman. Rape. Seduction. 
WORSHIP 
injuring or defiling place of, with intent, &., XV. 295, 
religious, disturbing assembly performing, Xv. "296, ses 
WRONGFUL CONFINEMENT 
what it is, AVI. 339, 340, > 
punishment, for in ordinary cases, XVI. 349, 
where confinement is for three or more days, 
XVI. 343, ies “ie 
where for ten or more days, AVL "344, sds 
where confinement subsequent to issue of 
writ for liberation, XVI. 345, 
where confinement is secret, AVI. 346, 
where it is for purposes of extortion, &c., 
AVI. 347, = 
where it is for purpose of extorting a con- 
fession, &e,, AVI. 348, wal ‘igs 
assault in attempt wrongfully to confine, XVI. 357, ... 
WRONGFUL DETENTION 
effect and meaning of, I. 28, ... 
WRONGFUL GAIN 


meaning of the term, II. 23, ... ie ie 
WRONGFUL LOSS 
what the term means, IT, 23, ... ee aes 


See—Cheating. Mischief. 
WRONGFUL RESTRAINT 
definition of the term, AVI, 339, a0 pa 
when obstructing a private way is not, 13. Eacept.,  ... 
when it amounts to wrongful confinement, XVI, 340, .. 


punishment for, XVI. 341, ... ive 
WRONGFUL RETENTION 
effect and meaning of, II. 28,... ss ‘ss 
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Pace, 


260 
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MADRAS IN THE JLDEN TIME: being a history of the Presidency fiom the firs’ 
-» foundation of Fért St. George to the Governorship of Thomas Pitt, Grandfather of the 
Earl of Chatham, 1639—1702 compiled from (Official Records, by J. TALBoYs WHEELER, 
Fsq., minature quarto, with Fac similies of the autograph of the early Governors of 
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HAND-BOOK TO THE MADRAS RECORDS, with Chronological Annals of the Madras 
Presidency frum 1659 to ISG61, 8y0. cloth... ce. ceeeee eee eck cee kw eee . Rs 2 8 

. OPINIONS OF THE PRESS. 


It affords us much pleasure to observe that. two very interesting and valuable publications 
are on theeve of being given to the world by Mr. HigginuornamM. We allude to Ma. TAn- 
BoYs WHLELER's volume entitled ‘‘ Madras m the Ulden Time,” and his “ Hand- Book to the 
Madras Records, presetved in the Government Office.” The former of these works is a re-print 
of that admirable sennes of papers which have for 30me time past enriched the columns of the 
Indian Statesman. ‘Those papers are so widely known and highly appreciated, that we need 
gay nuthing more about them in the meantime. We have mimediately to deal with Mr, 
WHEELER's Summiury (i.e. Hand-Bouk) of the Records of the Presidency, which lies beside us. 
Mr. Wee en has hada rich mine opened to him, and has made the best of his opportunity. 
He was appointed last year to search through the Government Records, and to give an opinion 
agto the value of them, nor could the task have been placed in better hands. His report on 
them has been pronounced perfectly satistactury by the Madras Government. -Athenrum, March 
2d, 1861, 

The Reporter has performed his task with so much ability, a2 we said on a previous vcvasion, 
and has so condensed the voluminous documentary matter submitted to his treatment, that, tu 
use a pithy old Scotch proverb, we bave “yvreat year pached in little bulk,’ and can make 
extracts invitingly short. Mr. Witieren’s tol im wading through the Records above 
merti ied, with a view to that re-classitication of the whole efleeted by him, must have been 
enormous,—Atheneum, March 12th, 180), 


We have heen favoured with a copy of Mr. J. ’TALBOLS Wisk en’s entertaining work, 
entitled, ‘‘ Aadras in the Viden Time,” a history of thas Presidency from its first foundation 
to the Guvernorship of Thomas Pitt, Grandfather of the Earl of Chatham. This interesting 
Work, compiled from official records in the Government Office, had already afforded us a guod 
deul of amusement, and no little instruction, as it appeared in a fragmentary state in the 
Indian Statesman, Jt comprises the aunals of our Madras Commonwealth during a period 
hitherto little known or studied, extending from 1689 to 1702) and we must confess we did 
not imagine that eld Madras could have furnished any thing su interesting. Had the pros- 
pectus ot such a work been set before us, we should have smiled incredulously at the promise 
of entertainment ; bat we can assure our readers that a perusal of this little histcry will 
amply repay them both with valnable information and amusement. Mr, WHEELE hag eliminated 
what is dull and commercial, and has thrown a charm over the early records of our Presidency 
by his easy and pleasant style. whilst he has also exhibited his subject in counection with the 
history of the times in a most instructive manner. 


Madras has reason to be grateful fof the labours of Mr. WareLen, and we hope ere long to 
See a continuation of hig researches into tunes ot still increasing aiterest and mmportance.— 
Madras Observer, March ld4th, 1801. 


“(Madras in the Olden Time,” a compilation from the records of Government by Mr. J.T. 
WHceLer, has just been published in convenient form by Mr. Wicainpornam. ‘The student 
of Indian history will find much to interest himin the «ld Records tor the first time disinterred 

em arranged chronologically by Mr. Wurncen, for the Jaden Statesman, and now placed 
before the public in a compact volume by Mr, Hiceinporiuiv. The compiler appears to have 
laboured with great zeal and industry, wading through hundreds of volumes of consultations,” 
aud we think it must be admitted by all who perused the several chapters as they appeared in 
the Stefesaz that the permission accorded by the Government to Mr. WieLer has been 
used very judiciously. So far as we are able to judge, we should siy that nu event of any 
importance in the history of the infant Presidency has been omitted, whilst the extracts refer- 
ing to the quarrels of the Governors with one another, with their servants and sulyects and 
Sith native chiefs from the Naik of Poonamallee to the great Mogul himself, convey the 
most vivid description of the position, manners aud character of the first settlers, and of 
thg people hy whom they were surrounded, As to Mr, Wurever the least we can say 
of him is that whilst he has furnished the public with some very interesting and amusing 
reading, he has added a valuable contribution to Indian History.— /zaminer, March 2d, 1861. 


* The whole period about which Mr. WHEELER writes is between 1639 and 1702, correspond-~ 
ing, as he renarks, almost exactly with that of Lord Macaulay's History. The materials for 
the narrative have been collected after an amount of labour, which few would voluntarily 
undertake, from the old Government Records, It was well known that, amidst very much that 
was tinteresting and having reference only to mercantile transactions, much that was valuable 
and musing might be discovered if any one sufficiently indetatigable would undertake the 
work, A fewscraps of valuable matter had been disinterred from among the rubbish which 
suriounded them, but it was left fur Mr. WHEELER to zither up all these fragments, separate 


4 & 
4 


thein from the worthless material by which they are sacrunted: and Work them 
continuous and readable narrative.”"—Madras Crescent, March 24d, 1861. 


H 
‘ The Herkaru writing of Mr. War er’s work says :— 


‘ We have to acknowledge the receipt of ‘“ Madras in the Olden Tim:,” from 1639 to 1702 
a seomingly very interesting work, by J. ‘I’. Wace Ler, Esq. Every page of it into which we 
have had time to look contains matter of much interest to any settler in the Eust.” 


In conclusion, we may notice the fact that two works havc issued from one of the local presses 
of great interest toallwho are connected with Madras, and of considerable importance to the 
student of Indian History. They are both written by Mr. J. TaLnoys Wuxexuer, the Editor of 
the /ndian Statesman, and are deservedly spoken of in the highest terms in two reviews which 
we quote elsewhere. One is * Madras in the Olden Time” being a history of this Presidency 
from its first foundation to the Governorship of Mr. Thomas Pitt, Grandfather of the Earl of 
Chatham, that is, from 1639 to 1702. This periud has been almost ignored by Mill, aud where 
alluded to by him is in many instances inaccurately treated. As the present work is com- 
piled from the Government Records, which were placed at Mr. Wnek.in s diposal by the 
Madras Government, all the facts connected with the early history of the Presidency have been 
for the first time brought to light in a handy and well printed volume. The other work is a 
Hand-book to the old Records of Madras which bag been prepared tor Goverument. It deals 
with the same subject of Madras in the Olden ‘Time, but i» of course mote official in styles it ts 
nevertheless highly interesting.”— Overland Athena um, March 29th, 13801, 


We have now beside us the publication referred to, in the form of a “ Hand-book to the 
Madras Records,” a pamphlet in boards extending to tne length of 94 pages, (with Chro- 
uulugical aunals extending uver 40 pages,) and Cull of most uiteresting mutter connected 
with the past history of our Presidency, which we heartily commend to the notiee of our 
readers, as a valuable addition to their braries. They willleara from it muh that even the 
most studious among them, and those best acquamted with extant books relative to India, 
never knew before, because he has wiscly beeu pernmoftted te open to them sources of 
information hitherto concealed, and the nature and value of which was unknown to the 
possessors of the treasure so long kept under loch and key, in the achieves of Fort Saint 
George. Regarding the excellence of the Repors, and the amount of labour bestowed 
the preparation of it, we need add nothing to what we have sat already, but we inest par- 
tiewarly mention 2a addition to the Repoit, a> DOW printed, of thuty-one pages, which are 
perhaps wore valuable for the purposes of reference, although lens directly Masti ucts ce and 
amusing, than the Report itself, as they contain “ Chronological Annals of the British Govern - 
ment at Madras, from the earliest period to the present day ; 1631 to T6107 Ln those Vandal” 
Mr. WHEELER has brought his work down to the 5th of March 1861, his record concluding 
with a notice of the late lamented Bishop of Madras. He hay furnished a minute and correct 
chrunologival serics of past events, not to be found elsewhere, which every one w ho wishes tu 
learn the past history of Madia> will do well to consult.— Atheneum, Apil loth, isol. 


wt 


® Mapras is 16 OLDEN Trait; bemyg a history of the Presidency from the first founda- 
tion to the Governorslip of Thomas Pitt, Grandlather of the Karl of Chathain—1ao— 
1702;” such is the titieofa work compiled trom official records, by J. TaLuoys WikRLER, Pro 
fessor of Moral Philosophy and Logic, Madras Presideney College. The work tirst appeared 
as a series of papers in one of the nblest of our Indian Journals, the Tneian Statesmen, Many 
of our readers will remember that a smmlar work, entitled “ The English oi Western India,” 
by the late inmented Phillip Andeison, a Chaplain on thts Establishment, appeared as 4 series of 
papers in ver own columns. The two works are the hest we have on * the Olden tune in In- 
dia’ They are replete with information, amusement, and interest. ; : : , . 
We euuld give our readers, if our space permitted, many more amusing pictures from tho 
work before us. We shall, however, conclude by sapplyimg them with a fatlan virant of 
Fort st. George at the end of the seventeenth century. ~ ‘They will hear the gun fired at 
early mmorning,--and they ill see the gradual stir of the inhabitant »,—the measured tramy: 
of the European soldier,—the little stately peon with his sword ana buckler,—the rush of 
nuisv and naked cvolies,--the appearance of apprentices, writers, factors, and merchants i 
half-Hindoo costume,--the assembly for morning prayers in the little chapel, good master 
Patrick Warner officiating in his gown and bands, and indignant at the smallness of his 
congregation,--the opening of the Factory and jabbering crowd of Native traders,--the grand 
displays of European goods for sale, and packing up of Native Merchandise for export home,-- 
the little school-room and long array of little boys and girls,--the orderly dinner shortly aft-. 
noon, where all are assembled at the general table from the apprentices to the Honorable 
Governor himself,--the return to the labors of the desk and ware-housc, until the joyous hour 
of closing haa arrived, and the jaded Europeans recruit their exhausted spirits with the plea- 
surés of punch, tohacco, and other pursuits which we need not and caunot name. If it is 
Sunday, all would be changed; for in old tunes English Sundays were rigidly observed as 
little festivals ‘Then Europeans, civilians as well as soldiers dropped their half native attire, 
and were apparelled in the European fashion of the time. Then for a brief hour or two the 
Chuplain would be a greater man than the Governor. Then he would denounce vice aad 
popery to his heart's content, and expound the Scriptures by the light of a theological lear sing 
which was almost general in those days when the Church was a living reality, but which is 
fost passing away now. Then the Church could boast of literary giants, such as V. alton. 


Lightfoot, Stillingfleet, Beveridge; and thousand time-honored names. i ce 
~ _ "1 BP erry farettt. 


